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NEWSMEN'S PRIVILEGE

WEDNESDAY, APRIL 23, 1975

House oF REPRESENTATIVES,
SvecommrrTeE o8 Courrs, Civir LIBERTIES, AND
THE ADMINISTRATION OF J USTICE OF THE
COMMITTEE ON THE JUDICIARY,
Washington, D.0.

The subcommittee met, pursuant to notice, at 10:20 a.m., in room
2226, Rayburn House Office Building, the Honorable Robert W. Kas-
tenmeier [chairman of the subcommittee] presiding.

Present : Representatives Kastenmeier, Danielson, Drinan, Pattison,
and Railsback,

Also present: Herbert Fuchs, counsel, and Thomas E. Mooney,
associate counsel

Mr. Kastexyeier. The hearing will come to order.

Our subcommittee has convened this morning for the first of 2 days
of public hearings on H.R. 215, sponsored by myself, Mr. Railsback,
and Mr. Cohen of this committee. to protect news sources and infor-
mation from compulsory disclosure by newsmen. Other bills relating

to newsmen’s privilege are H.R. 172 by Ms. Abzug, and H.R. 562 by
Mr. Koch. All three measures will be inserted in the record at this
|minl.
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Jaxvary 14,1975

Mr. Kasrexseien (for himself, M. Ramspack, and Mr. Conrx) introduced the
following Lill: which was referred to the Committee on the Judiciary

A BILL

To protect news sources and information from compulsory dis-

closure by newsmen.

Be it endacted by the Senate and House of Ilepresenta-
tives of the United States of Ame rica in Clongress assembled,
That this Aet may be cited as the “News Source and Infor-
mation Protection Act of 1975,

Sec. 2. Asused in this Act—

(1) the term “newsman’” means any man or

woman who is a reporter, photographer, editor, com-
mentator, journalist, correspondent, annonncer, or other
individual (including partnership, corporation, associa-
tion, or other legal entity existing under or authorized

by the laws of the United States or any State) engaged
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in obtaining, writing, reviewing, edifing, or otherwise

preparing information in any form for any medium of

communication to the public;

(2) the term “State” means any of the several
States, territories, or possessions of the United States,
the Distriect of Columbia, or the Commonwealth of
Puerto Rico.

Skc. 3. Except as qualified by sections 4 and 7 of this
Act, in any Federal or State proceeding (including a grand
jury or pretrial proceeding, no individual called to testify
or provide other information (by subpena or otherwise)
shall be required to disclose information or the identity of
a source of information received or obtained by him in his
capacity as a newsman.

SEC. 4. At the trial of any civil or eriminal action in
any court of the United States (as defined in section 6001
(4) of title 18, United States Code) or of any State, a
newsman may be required to disclose the identity of a source
of information or any other information if—

(1) the identity or information was not received
or obtained by him in express or implied confidence in
his capacity as a newsman, or

(2) the court finds that the party seeking the
identity or information has established by clear and

convincing evidence—




o
(3]

(A) that disclosure of such identity or infor-
mation is indispensable to the establishment of the
offense charged, the cause of the action pleaded,
or the defense interposed in such action;

(B) that such identity or information cannot
be obtained by alternative means; and

(C) that there is a compelling and overriding
pllllli(' interest in I't'l[!lil'iltg disclosure of the idt'llliI_\‘
or the information.

See. 5 (a) Any order of a court of the United States
or of any State granting, modifying, or refusing a claim of
privilege on the part of a newsman shall be subject to judicial
review and shall be stayed by the issuing court for a rea-
sonable time to permit judicial review.

(b) Section 1292 (a) of title 28 of the United States
Code (relating to appeal of interlocutory decisions) is
amended by striking out the period at the end of paragraph
(4) and inserting in lieu thereof a semicolon and by
adding at the end thereof the following new paragraph:

“(5) Orders of such district courts or the judges

thereof granting, modifying, or refusing a claim of a

newsman'’s privilege of nondisclosure. Such appeals shall

be given preference and expedited and shall be heard at

the earliest practicable date.”

SEC. 6. Nothing in this Act shall be construed to impair
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or preempt the enactment or application of any Stafe law
which secures the minimum privileges established by this
Act.

SEC. 7. Sections 3 and 4 of this Act shall not be avail-
able to a defendant in a defamation suit with respect to the
source of any allegedly defamatory information when such
defendant asserts a defense based on such source. Such de-
fendant need testify only if plaintiff demonstrates that iden-
tification of the source will lead to persuasive evidence on
the issue of malice.

SEC. 8. This Act shall apply only to individuals re-
quired, after the date of the enactment of this Act, to testify
or provide other evidence.

Sec. 9, If any provision of this Act or the application

Ill('l't'rli' Lo any person or t'il'l'lilll‘-f.‘ll!l‘l' 1s }It']fl ill\'.'l“{l. Ifil'

remainder of the Act and the application of the provision
to other persons not similarly situated or to other cireum-

stances shall not be affected thereby.
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H.R. 215 involves the balancing of vital but sometimes conflicting
principles. The first is the well-known rule that the Government has
the right to secure the testimony of its citizens. The second is the
equally urgent proposition that the public should have the greatest
possible access to the news and other information and that members
of the press shall not be cut off from their sources. It is persuasively
argued that this will happen if newsmen can be forced to reveal in-
formation given to them in confidence.

This marks the third occasion on which we have taken testimony on
so-called newsmen’s privilege issue. Five days of hearings were held
in the 92d Congress, and 10 days in the 93d. H.R. 215 is the successor
to H.R. 5928 of the last Congress, which in amended form was re-
ported to and discussed by the full committee in 1974, However, due
to extraordinary demands upon the committee’s time, and for other
reasons, it was not acted upon.

It may be recalled that the issue of newsmen’s privilege was fanned
into life by the Supreme Court’s 5-to-4 decision in Branzburg v. Hayes.
decided June 29, 1972. In that case, to the surprise of many, the High
Court held that the first amendment to the Federal Constitution does
not, in and of itself, require that newsmen be accorded a privilege to
withhold information and the sources of information received by them
in confidence. But the Court also held that the Congress and the State
legislatures have ample powers to implement existing first amendment
rights by statute.

Past deliberations have disclosed a considerable difference of opinion
between the administration and the media organizations as to the
need for a privilege, and considerable differences among those in news
communications themselves as to the kind of privilege that should be
provided. Our hearings today and tomorrow are not intended neces-
sarily to signal immediate legislative efforts. Rather, they are designed
to update the subcommittee’s perceptions of the issues involved, to
learn how the Justice Department now feels about the matter, and
to observe where we are on this issue at this particular time in history.

The Chair is very pleased to welecome, as our first witness, Antonin
Sealia. who is the Assistant Attorney General representing the Office
of Legal Counsel in the Department of Justice, who appears before us
and other subcommittees in other capacities. He is former chairman
of the Administrative Conference. We are most pleased to welcome
Mr. Scalia. Mr. Scalia? ;

Mr. Scarta. Thank you, Mr. Chairman. If T may begin my remarks
with an off-the-record comment to you and the committee,

[ Discussion off the record.]

TESTIMONY OF ANTONIN SCALIA, ASSISTANT ATTORNEY GENERAL,
OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE; ACCOM-
PANIED BY DAVID MARBLESTONE

Mr. Scaria. Mr. Chairman, members of the subcommittee, T appre-
ciate the opportunity to testify on behalf of the Department of Justice
with regard to H.R. 215, a bill which would create a privilege for
newsmen, enabling them to withhold information in both Federal and
State proceedings. I have with me today David Marblestone, who is a
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staff attorney in the Office of Legal Counsel. The Department opposes
enactment of this legislation. I can most forcefully indicate the reasons
for our opposition by describing at the outset its effect upon several
common law enforcement situations.

First, assume the occurrence of a kidnaping or a series of bombings
in a particular city. A local newspaper receives a letter purporting to
come from the kidnaper, setting forth ransom demands: or purport-
ing to come from the bomber. making threats with respect to his future
activities. This letter obviously might be of great assistance to law en-
forcement authorities in determining the identity of the criminal and
preventing his infliction of further harm upon the kidnap victim or
upon the society at large. Under present law, there is no question that
the newspaper can be compelled to turn the material over to Federal
law enforcement authorities. Under H.R. 215, the information would
be bevond the reach of the law, at least until the criminal has already
been identified, captured, indicted, and placed on trial.

Next, assume the attempted assassination of a prominent political
figure, or a protest demonstration in which it is alleged that State
law enforcement officers have used unnecessary force and violated the
civil rights of the demonstrators. A local television station has filmed
the events, and has indeed shown the film on the evening news. Under
present law, there is no doubt that Federal law enforcement officers
would have the power to obtain the film in order to prevent the indict-
ment of individuals who are not guilty and have been wrongly accused.
Under H.R. 215, the film would not be obtainable on a mandatory basis
for that purpose.

Finally, assume a situation in which a newspaper has published the
verbatim transeript of a portion of grand jury proceedings, irreparably
injuring the reputation of a prominent individual so that he will re-
main under a cloud even if the grand jury fails to indict; or suppose
the newspaper has published a national defense secret which is of the
highest importance and has been judicially determined to be properly
classified as secret pursuant to law. At present, the reporter responsible
for the story can be required to identify the individual who provided
this information—and who, in the course of providing it, committed a
erime—so that the grand jury process or the national security can be
protected against a repetition of the incident. Under H.R. 215, the
reporter would not only be excused from disclosing the identity of the
eriminal to a grand jury, but even if law enforcement officers should in
some other fashion identify him, the reporter might be under no obli-
gation—assuming the information was provided in confidence—to
disclose the correctness or incorrectness of that identification in a
eriminal trial.

The foregoing examples, Mr. Chairman, are fictitious but not fanci-
ful. The first two, which incidentally involve no relationship of con-
fidentiality between the newsman and the news source, are in fact
examples of the most common situations in which subpenas against
newsmen are now employed. In the view of the Department of Justice,
an effective and fair law enforcement system cannot operate under the
unrealistic limitations which the examples suggest; and the public’s
respect for law and abhorrence of erime cannot be maintained if such
apparent lack of concern is displayed by the Government itself.
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In addition to the harmful effect of the proposed legislation, I ques-
tion the benefits that are to be purchased at such a cost. If one were
to adopt an absolute, ironelad immunity, it would seem theoretically
likely that the willingness of informants to provide information to
newsmen might be increased. But once any substantial doubt is cast
upon the certainty of that immunity, it seems to me the effect upon
potential informants is reduced to the level where it is almost negli-
gible. Under this proposed bill, the newsman will not be able to say
to his source:

I will not reveal your identity to anyone.

He will only be able to say precisely what he can say at present,

which is:
fI] will not reveal your identity to anyone, unless compelled to do so by force
oL law.

Of course, I suppose the newsman could go on to expand on the last
statement by saying:

Moreover, under the recently enacted Federal statute, such legal compulsion
can only be applied should there be a civil or eriminal trial, and should your
information be indispensable to the establishment of the offense charged, and so
forth, or should there be a suit against me for defamation in which I use your
information as a defense,

But it seems to me highly unlikely that the potential informant will
listen to or much understand these relative refinements. The point is,
he runs the risk of exposure under this bill just as he does under exist-
ing law, and it seems to me improbable that the difference in degree
between the two will have any effect upon his willingness to speak.

To indicate how the above-described results are produced, and to
raise some other problems as well, I proceed to a section-by-section
analysis of the bill. The first operative section, section 2, contains the
definition of a newsman. It is not limited to persons who are employed
on a regular or full-time basis by newspapers, magazines, radio or tele-
vision stations, or other media. Rather, it encompasses any person
who is engaged in “obtaining, writing, reviewing, editing, or other-
wise preparing information in any form for any medium of com-
munication to the public.” It would be easy to suggest to you how to
revise section 2 if I simply thought the definition was wrong for pur-
poses of the first amendment interests the bill seeks to protect. Un-
fortunately, I do not. The term “freedom of the press” in the Constitu-
tion does not use the term “press” in the institutional sense. It does not
mean freedom for newspapers and publishing houses, but rather free-
dom to publish. Thus, I think section 2 is an accurate description of
its scope. But in thus extending the sweep of this legislation to all of
those whom the first amendment is designed to protect, the imprac-
ticality of what is songht to be achieved becomes all the more strik-
ingly apparent.

It is indeed desirable for law enforcement agencies, as a matter of
their discretion and without rigid statutory constraints, to give special
consideration to that category of the citizenry which might be called
the professional press, who can be uniquely inconvenienced by excessive
use of the subpena power—just as it is desirable for law enforcement
officers to give special attention to those areas of a city that are most
vulnerable to crime. But if one is to design, on the basis of the first
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amendment, a categorical exemption from the duty of every citizen to
protect the common good by providing such evidence of erime—or of
mnocence—as may be in his possession, I see no reason for requiring a
press card or employment by an established institution in order to

ualify. In a very real sense, freedom for the nonestablishment pub-
licist, the maverick, the intellectual rebel, calls for greater rather than
lesser protection. In my view, however, there is no way to remain
loyal to this theoretical truth in the context of the present legislation
without yielding an absurd result. By reason of the definition of sec-
tion 2, applied to the remaining substantive provisions of this legisla-
tion, it is not merely the respectable journalist who would be able to
obtain and publish defense secrets without being compelled to identify
his source, but any individual who sets out to obtain such information
for the purpose of publishing it. A member of a radical, violent orga-
nization who has no responsibility within the organization other than
the issuance of propaganda would be able to publish a weekly news-
letter concerning the past and proposed future criminal activities of
that organization without being compelled to disclose his source.

Section 3 of the hill says much more than it appears to. First, it ex-
tends the legislation beyond the Federal sphere into the evidentiary
practices of States and localities. That is a matter I will address speci-
fically later on. What I want to call attention to at present is the fact
that the scope of the privilege conferred by section 3 does not extend
merely to confidential information or confidential sources. The infor-
mation can have been obtained by the newsman without any express or
implicit understanding of confidentiality: it can even have been pub-
licly disclosed. Yet he will still have no obligation to provide it to law-
fully constituted investigative authorities.

Another significant feature of section 3 is the scope of governmental
activities which it covers. T have been speaking about law enforcement
activities, but that term is not technically broad enough to cover all of
the areas to which the privilege extends. It includes not merely court
trials—with the slight exceptions contained in sections 4 and 7T—and
grand jury proceedings—with no exceptions—but also all legislative
and administrative investigations. Several years ago, the Federal Com-
munications Commission made an investigation into a program aired
by a licensed television station which purported to be an actual film of
a marihuana party on a college campus. It was alleged and established
that the party had in fact been staged at the express request of the re-
porter in question. It seems to me that investigation was reasonably
necessary for the FCC to fulfill its mandate of making sure that only
responsible licensees are accorded the benefits of the public licenses
it issues. Yet the present bill would render such an investigation ex-
ceedingly difficult, if not impossible. I might add that in the same case,
there was a congressional inquiry by the Committee on Interstate and
Foreign Commerce of the House of Representatives. Such inquiry
would also be impaired by this legislation.

Clearly. however, the major area covered by the bill is that of law
enforcement. I confess that T am unable to conceive of any valid reason
for the distinetion which the legislation wonld draw—by reason of
section 4—between law enforcement at the trial stage and law enforce-
ment prior to that, at the grand jury stage. Our criminal process is a
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unitary one. The right to a grand jury determination, based upon all
available information which the grand jury believes it needs, is guar-
anteed by the fifth amendment of the Constitution in Federal cases in-
volving *a capital, or otherwise infamous crime.” The theory is that
an innocent. person should not even be exposed to the obloquy and ex-
pense of public trial if his innocence can be clearly established before-
hand. Testimony by a newsman that could assure this would in some
cases be rendered unobtainable by the present bill.

Even more frequent, however, will be the situation in which the
newsman'’s testimony is necessary not to exculpate but to indict. The
limited exceptions of section 4, which relate only to the trial state of a
civil or eriminal proceeding, are in fact not as much an accommodation
to the society’s interest in law enforcement as they appear to be. With
respect to all crimes, one does not have a trial until one catches the
culprit, and with respect to the most serious crimes, one needs in addi-
tion a grand jury indictment. Section 3 absolutely prohibits, without
any qualification, the use of the newsman’s testimony in order to dis-
cover who has committed the crime and obtain his indictment.

It would appear that the only way to obtain the testimony needed
for such purposes is to indict the wrong person and then compel the
testimony of the newsman at that trial under section 4. This is surely
an odd disposition. There should be no mistake on this point : The dis-
abling effect of section 3 upon law enforcement—extending not merely
to professional newsmen but. to all persons gathering material for pub-
lication, and extending not merely to confidential data but to all in-
formation obtained—is not substantially reduced by section 4. Law
enforcement authorities are still not able to subpena the note making
a bomb threat until after someone has already been indicted and placed
on trial.

Turning now to the terms of section 4: These do provide some re-
laxing of absolute privilege in civil trials and in the law enforcement
context if society is fortunate enough to identify the criminal and
obtain an indictment without use of the newsman’s information. In
such situations, the extension of the privilege to nonconfidential infor-
mation—or a nonconfidential source—is eliminated entirely. With re-
spect to confidential information, or the identity of a confidential
source, the exemption is eliminated only if all three of the conditions
set. forth in subsection 2 are established “by clear and convincing
evidence.” On the face of the matter, that would seem an exceedingly
difficult task. The first two of the conditions require the establishing
of a negative, that the prosecution, civil action or defense cannot be
suceessful without the evidence, and that the evidence cannot be ob-
tained by alternative means. Any lawyer knows the difficulty of estab-
lishing negative propositions. It requires disproving the existence or
application of all conceivable affirmatives. To establish such tests as
the absolute criteria which may govern the conviction of an innocent
person, or the release of a criminal upon society, seems to me highly
inadvisable.

As for the third of the tests, I find it puzzling, at least as applied to
some of the cases covered by the exemption. Assuming that a defendant
in a criminal action establishes “by clear and convincing evidence”
the incredibly difficult propositions that the newsman’s testimony is
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“indispensable” to the establishment of his defense, and that the in-
formation “cannot be obtained by alternative means,” he must still go
on to establish “that there is a compelling and overriding public in-
terest in requiring” the testimony. Evidently, the conviction of a guilty
eriminal or even the acquittal of an innocent defendant is not regarded
as sufficient in itself to justify invasion of the newsman’s privilege. As
so applied, I think the third test is plainly unreasonable. It is in any
case my opinion that any one of these three tests may well be uncon-
stitutional as applied to a subpena sought by the defendant in a crimi-
nal case, since the sixth amendment guarantees him the right to
compulsory process. The result will be mandatory dismissal of the
prosecution.

Section 5 of the bill permits immediate appeal of decisions with re-
spect to the claim of newsmen’s privilege. It seems to me that the
phrase, “subject to judicial review” is peculiar as applied to a deter-
mination of a lower court; the phrase “subject to immediate appeal”
would be more apt. I may also note that the provision for giving
priority to such appeals is becoming a commonplace in new legislation.
If the practice is continued, it will of course eventually be self-
defeating.

Section 6 is intended to preserve State laws. Section 7 is intended to
carve out another exception to the absolute privilege for defamation
suits against newsmen. I do not believe the exemption in section 7 is
broad enough. It only applies when the defendant “asserts a defense
hased on” the news source. Presumably, this would be a defense of good
faith, bringing the defendant within the protection accorded by New
York Times Co. v. Sullivan. 376 U.S. 254 (1964) or perhaps a defense
of truth which can only be established by the informant in question.
The exemption would not, however, cover the situation in which the
defendant does not base his defense on the news source, but to the
contrary, the plaintiff seeks to rely upon that source as demonstrating
that the defendant was advised of and knew of the falsity of the story;
in other words, negating the New York Times v. Sullivan defense.
It seems to me the plaintiff must be able to establish knowledge by
whatever means available, including confidential sources. In the sit-
nation I just described, he would not be able to do so.

Sections 8 and 9 provide, respectively, for prospective application
of the legislation and for severability of any of its provisions held to
be invalid.

The foregoing comments relate to application of this proposed legis-
lation at all levels of Government. T would now like to direct a few
remarks specifically to its application to the States. I do not intend
to raise for your consideration the horror that the bill is unconstitu-
tional, The Supreme Court has, to be sure, given clear indication in
recent vears that there are limits to the incursions upon State preroga-
tives which are permissible by virtue of the Federal Government’s
authority to regulate commerce, and that the power of the Federal

yovernment to enact legislation under section 5 of the 14th amend-
ment, in order to protect constitutional rights, is similarly not absolute.

The constitutionality of the present proposal is questionable, but
given the current makeup of the Supreme Court, I would estimate that
if the Congress were to make a determination that the provisions of
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this bill are constitutional, the Supreme Court would not reverse that
judgment.

In considering this legislation, however, Congress itself has the
serious obligation to consider whether it is consistent not only with
the letter of the Constitution but also with the spirit of federalism
which that document embodies. It seems to me that this is clearly not
the kind of displacement of State authority which should be approved.
What is essentially at issue is the matter of evidentiary rules before
State legislatures, administrative agencies, grand juries, and courts. To
my knowledge, Congress has never attempted to interfere in this area
during the nearly 200 years of our national history. All of you, as
legislators, are well aware that the power to obtain the facts is at the
heart of the governmental process. To restrict the exercise of that
power by the States is to cut deeply into their governmental autonomy.
Extraordinary assertions of Federal preemption have sometimes been
justified on the ground that the matters in question simply were not
being given appropriate attention by the States. Such an argument
can surely not apply in the present case. Twenty-six States have en-
acted newsmen’s privilege statutes of one sort or another, some very
recently ; many others have considered such action but consciously re-
jected it. This is not an area of State neglect or inattention, but to the
contrary, one in which any Federal statute will override the deliberate
decisions of many States in an area that bears closely upon their gov-
ernmental power.

Mr. Chairman, despite the Department’s opposition to the provi-
sions of this proposed legislation, T think you are aware that we
acknowledge the need for particular care in subpenaing the work
product of newsmen, Their profession is a particularly important one
in our society, and should assuredly not be perverted into doing the
work which law enforcement officers should do on their own. Every
effort should be devoted to obtaining the information necessary for
effective law enforcement, in a fashion that does not impair the free
flow of information necessary to a free society. As my earlier comments
indicate, however, T do not think such a result can best be achieved by
any form of rigid legislative proseription. The variables are too many,
the competing social interests too imponderable. In my view, the only
satisfactory protection is constant advertence to the particular sensi-
tivity of this area by law enforcement agencies themselves. At the Fed-
eral level, this has been assured by Justice Department guidelines is-
sued in August 1970, and reissued in modified form in October 1973.
A copy of these guidelines in their current form is attached to my
printed statement.

The basic requirements of the guidelines may be summarized as fol-
lows: First, before considering any subpena of a newsman, all reason-
able efforts must be made to obtain the information in question from
nonmedia sources. Second, in any case in which a subpena to a news-
man is contemplafed, negotiations with the newsman are to be pur-
sued. If the negotiations fail and a subpena is desired, the Department
official must request the explicit authorization of the Attorney Gen-
eral. No subpena to any member of the news media may be obtained
by the Department without such authorization.

Regarding requests for the Attorney General’s authorization, the
following principles apply : There should be reasonable ground, based
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on information from nonmedia sources, to believe that a crime has
occurred, and reasonable ground to believe that the information sought
is essential to a successful investigation. Except in “exigent circum-
stances,” subpenas to newsmen should be limited to verification of the
accuracy of published information. Even with regard to publicly dis-
closed information, subpena requests should be treated with care to
avoid the appearance of harassment. Wherever possible, subpenas to
newsmen should be directed at material information regarding a lim-
ited subject matter.

It is my belief that experience under these guidelines demonstrates
that there is no need for statutory proscription at the Federal level.
In March 1973, in connection with testimony before the Senate Judi-
ciary Committee on newsmen’s privilege bills then pending, the
Department provided to that committee a memorandum describing
activity under its guidelines from August 10, to March 1, 1973.

I have with me a copy of that memorandum and will provide it to
the reporter for inclusion in the record of these hearings if you wish.
It shows that in that period of approximately 214 years, the Depart-
ment. requested issuance of subpenas to newsmen in 13 situations. In
11 of those 13, the newsmen voluntarily agreed to provide the infor-
mation, but asked that a subpena be issued. In only two of the 13
situations did the request involve information from a confidential
source, and neither of those two was an involuntary subpena.

In the brief time available to prepare the present testimony, we have
not been able to bring the March 1973 memorandum down to date. We
are in the process of doing so, and as soon as our work is complete, T
will provide its results to the committee.

On the basis of preliminary information, however, I have reason to
believe that data from the past 2 years will similarly show that the
vast majority of subpenas were requested by a newsman who was will-
ing to provide the information, and that the vast majority of them,
indeed almost all, did not involve confidential sources.

I might add—and T do not want to get into too much detail on the
update of that study because T do not want to misinform you about
matters that are still being checked upon—but T think T should advise
you at the present time that I believe the number, the absolute number,
of subpenas has increased from the 2-year period covered by the earlier
memorandum.

Mr. Drinan. By how much?

Mr. Scaura. T believe that there were in the 2-year period since
March 1973, approximately 46.

Mr. Drivax. In the last 2 years, there have been 4617

Mr. Scavia. Yes, sir.

Mr. Drivan. In relation to what in the previous years?

Mr. Scarra. In the previous 214 years, there were only 13.

Mr. Drivan. There have been 46, huh? That is the most important
thing you have said today. That is news. Tell us about the 46 right
now.

Mr. Scara. I do not know all T would like to know about them.

Mr. Drixax. I do not either, but that is the essence of your testimony.
If you say these gnidelines are OK, you have the burden of showing
that these 46 are all right, and T do not believe a thing that you have
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said here that they are all right, now that you have made this ex-
plosive bombshell of 46 subpenas in 2 years.

Mr. Scarra. I do not know upon what basis you do not believe it.

Mr. Drixax. You have to explain. They have tripled.

Mr.? RarLseack. Mr. Chairman, can we just proceed to hear his state-
ment

Mr. KastexyemEr. You may conclude your statement, Mr. Scalia.

Mr. Scauta. Yes, sir.

By my opposition to the present legislation, I by no means intend
to minimize the importance of the issues which 1t addresses. They
pertain to the central problem of a free society : Balancing the interest
in domestic tranquility against constitutional freedoms that are no
less important. In this particular area, I think the balancing can best
be achieved by wise exercise of administrative discretion under the
constant guidance and prodding, if necessary, of legislative inquiries
such as this.

The professional press, among all interests of society, is best able to
assure such guidance and prodding, and to direct the searchlight of
public attention to the areas in which abuse exists. This is true no less
at the State level than at the Federal.

Moreover, the Supreme Court has given some indication in the
Branzburg opinions that the worst abuses, which constitute harass-
ment of the press, will be prevented by the Court itself.

For these reasons, my concern for the problem does not bring me to
support this legislation. I would like to close, as T began, with an
example. If categorical legislation such as the present bill is passed, it
would be entirely possible for you to watch on your television screens
in the near future a face-to-face interview with Patricia Hearst and
other alleged members of the SLA now fugitives from justice and
under indictment in connection with several crimes. Law enforcement
officers would in no way be able to learn from the newsman the loca-
tion at which the interview was taped, nor would they be able to obtain
a copy of the tape itself for the purpose of identifying the location
from intrinsic evidence, or even for the purpose of circulating the
most recent photographs of the fugitives.

In my view, even the possibility of such a situation, permitted by
the present bill—assuming that the interview with Patricia Hearst
was confidential, which I assume it would be—would make a mockery
of the criminal justice process. It would be bad not merely because it
would prevent the apprehension of the fugitives in question, but more
importantly, because it would demonstrate in stark fashion our lack of
earnestness in the matter of law enforcement. The public would in
effect be told: Establishing the conditions which make such a pro-
gram possible is more important than the relatively inconsequential
interest of capturing individuals who may have violated our laws and
who may injure our citizens again in the future.

The Government cannot display an attitude of this sort towards the
enforcement of its laws without soon causing all of its citizens to take
those laws and their enforcement less seriously. The freedom of the
press is important, but it must be protected in a way that does not. bring
the law enforcement process into contempt.

5 Thank you. I would be pleased to answer any questions you may
ave.

[The memorandum referred to follows:]
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MarcH 1, 1973.

DEPARTMENT OF JUSTICE—MEMORANDUM

Re Department of Justice Requests for Subpoenas to Newsmen Since the Issu-
ance of the Aftorney General's Guidelines in August 1970.

This memorandum summarizes the actions of the Department of Justice with
regard to requests for the issuance of subpoenas to newsmen since the issuance
in August, 1970 of the Attorney General's “Guidelines for Subpoenas to the
News Media.” Following brief discussion of the general experience of the De-
partment, the memorandum will outline the activities of the four divisions (Civil
Rights, Criminal, Internal Security, Tax) which have been, or could likely have
been, involved with subpoenas to newsmen during the more than two-year period
sinee August 10, 1970.

Under the Guidelines there are several opportunities for a determination to
be made that a request for a subpoena to a newsman is unnecessary or inappro-
priate. The prosecutor in charge of the investigation (usually a United States
Attorney) must make a preliminary determination that the information possessed
by the newsman is essential, cannot be obtained from other sources, and that
in other respects the Guidelines are satisfied. No data is available concerning
the number of occasions in which a federal prosecutor has made this preliminary
determination in favor of not requesting disclosure of information by a newsman.

If the prosecutor has a strong interest in the production of testimony or docu-
ments possessed by newsmen, the initial step is negotiations with the newsman or
news organization concerning the nature, importance and relevancy of the par-
ticular information to the pending eriminal investigation. The Department does
not possess information concerning the number of instances in which such nego-
tiation has led a federal prosecutor to conclude that he should not request issu-
ance of a subpoena to a newsman.

When negotiations with a newsman are undertaken, they frequently lead to
an agreement concerning the nature and scope of the information that will be
made available. Sometimes a newsman agrees to provide information voluntarily
and without issuance of a subpoena. On other occasions a newsman agrees to pro-
vide the information but prefers the formal issuance of a subpoena either as a
matter of personal convenience (e.g., for his own records or to insure the pay-
ment of witness fees) or as a matter of professional conduct.

Since August, 1970 there have been eleven situations in which newsmen, while
they were willing to testify or produce documents, preferred that a subpoena
be issued. (In some of these situations, as the more detailed description indi-
cates, more than one newsman or news organization was involved.) On five of
these oceasions (two in the Civil Rights Division and three in the Internal Se-
curity Division), divisions of the Department requested the issuance of sub-
poenas without referring the matter to the Attorney General. In the other six
instances where there has been an agreement between the newsman and the
Government, the Criminal Division has forwarded a request for issuance of a
subpoena to the Attormey General, and in each case the request was approved.

The difference in practice indicated by this data was the result of an ambiguity
in the Guidelines. The Department believes that the practice of the Criminal
Division, under which all requests for subpoenas to news media are referred to
the Attorney General, is preferable. The Department has issued a directive that
requires all requests for issuance of a subpoena to a newsman to be referred to
the Attorney General, unless the newsman is willing to testify voluntarily with-
out issuance of a subpoena. No subpoena to a newsman has been requested since
the issuance of this directive in October, 1972.

It should be noted that nearly all of the situations in which the Department
of Justice has authorized a subpoena request to a newsman involved either
photographs, recordings, actual commission of serious crimes, or unsolicited
admissions of guilt received by a news organization. For example, a federal
prosecutor may seek a newsman’s photograph of an alleged incident of police
brutality or a letter sent to a newspaper by a person who claims to be respon-
sible for the bombing of a federal building. In neither of these situations is any
confidential source involved, nor is there an impediment to the free flow of
information to the public. In only two of the thirteen situations in which sub-
poenas have been requested of newsmen was a confidential source involved, and
in both of those situations the information was supplied on the basis of an
agreement with the newsman.
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There have been only two instances since August, 1970 where negotiations
with the newsman were unsuccessful and a division of the Department, believ-
ing that the information was essential to a successful investigation, forwarded
its request for a subpoena to the Attorney General. In each of these two in-
stances, one from the Criminal Division and one from the Internal Security Divi-
sion, the Attorney General authorized the request for a subpoena as consistent
with the Guidelines.

There have been seven other situations in which the Department determined
that conditions set forth in the Guidelines were not satisfied and that subpoenas
should not be requested. Four of these negative determinations involved the
Criminal Division and three involved the Internal Security Division. In each
instance the determination was made at the division level and the matter was
not forwarded to the Attorney General for his consideration.

In summary, the Department of Justice has requested issnance of subpoenas
to newsmen in thirteen situations since the Guidelines went into effect in August,
1970. In eleven of the thirteen situations the newsmen agreed to testify or to
produce documents but preferred the formal issuance of a subpoena. In only two
situations not involving a negotiated agreement was the Attorney General asked
to approve the request for issuance of subpoenas; and in each case the request
was approved. In seven situations the Department determined that the issuance
of a subpoena to newsmen would not be in compliance with the Guidelines and
no request for compulsory process was made.

The following pages contain a more defailed deseription of the Department’s
administration of the Guidelines by the four divisions that have or may have
been involved with subpoenas to newsmen under the Guidelines. The narrative
statement concerning each specific situation is cast in general terms in order not
to prejudice the interests of the newsmen involved or of those persons who were
under investigation. The records of the Department do not indicate in every
case whether the investigation resulted in an indictment or a conviction and, if a
trial was held, whether the newsman testified. But an effort has been made to
provide information that is as complete as possible.

CRIMINAL DIVISION

The Criminal Division reports ten different instances of involvement with sub-
poenas to newsmen. On seven occasions, the Criminal Division has forwarded
formal requests to the Attorney General seeking his authorization for a request
for the issnance of a subpoena to a newsman; all seven requests have been au-
thorized by the Attorney General. In six of those instances, the publications or
newsmen involved indicated a willingness to provide information but requested
issnance of a subpoena. On one oceasion, a request from the FBI for the issu-
ance of a subpoena was denied by the Division. The final instances dealt with
unauthorized subpoenas issued to newsmen who had not agreed to appear volun-
tarily : the action of the Department in correcting the mistakes is described
below in paragraphs 9 and 10.

1. During a grand jury investigation of alleged manipulations of egg future
prices on the commodity exchange, the United States Attorney for the Southern
District of New York sought a request for a subpoena to be issued to certain
employees of two financial publications to produce information and copies of
press releases by those publications which were related to the alleged manipula-
tions. On September 3. 1971 a request for the issuance of subpoenas was for-
warded to the Attorney General, and was subsequently approved by him. There
is no indieation in Department files whether the publications were willing to pro-
duce the requested information.

2. On September 14, 1971, several co-defendants who had been charged with
the theft of United States Government property held a news conference in San
Francisco. At the news conference, various incriminating statements were made
by some of the defendants. The news conference was videotaped and later tele-
vised by two broadcast media. Spokesmen for the broadecasters told government
attorneys that it was the firm policy of their stations to provide information
only upon issuance of a subpoena, and that upon such issuance they would pro-
duce the video tapes, On November 2, 1971, the Attorney General approved
a request for the issuance of subpoenas for production of the video tapes at the
trial of the co-defendants, which was scheduled for November 15, 1971.

3. In relation to the investigation of the attempted assassination of Governor
George C. Wallace on May 15, 1972, there was forwarded to the Attorney Gen-
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eral on May 19, 1972 a request for the issuance of subpoenas to several television
networks to produce at a grand jury investigation all films, published and un-
published, taken at the shopping center where Governor Wallace was shot. The
Attorney General subsequently approved the requests for issuance of the sub-
poenas. Preliminary negotiations indicated that the networks were willing to
produce the requested information for the investigation but requested that sub-
poenas be issued to them. Indictments were returned by the grand jury.

4. On May 10, 1972 a newspaper photographer photographed a demonstration
at the United States Post Office in Madison, Wisconsin, at which a Postal Servy-
ice employee was assaulted. Production of the pictures taken by the photographer
was sought at a subsequent grand jury investigation. He was willing to produce
copies of published photographs for the investigation, but indicated that he
would like to be issued a subpoena requiring production of unpublished photo-
graphs, On June 9, 1972, the Attorney General approved a request to subpoena
the photographs.

4. On July 6, 1972, a reporter and cameraman of a television station con-
ducted an interview in the Arizona desert with certain members of the “Sons
of Liberty," a right-wing militant group. Certain po-tions of that interview were
subsequently broadcast by the television station. The United States Attorney’s
office in Phoenix sought to have the station produce at a subsequent grand jury
investigation 500 feet of film and tape recordings which were not used on the air
and were believed to contain assassination threats against certain government
officials. The station indicated in negotiations with government prosecutors that
they would provide the information but requested the issuance of a subpoena.
On August 2, 1972, the Attorney General approved a request for the issuance of a
subpoena for the production of the film and the tape recordings.

6. A federal grand jury was convened in mid-1972 to investigate certain irreg-
ularities that allegedly occurred at the polls in Chicago during the March 21,
1972 primary election. Prior to newspaper publication of a story on these irreg-
ularities, a reporter and his editor came to the U.S. Attorney and offered to make
information available. The Attorney General approved a request, forwarded to
him on August 19, 1972, for the issuance of a subpoena to the newspaper reporter
to appear and testify before the grand jury investigating voting frauds. The
grand jury investigation recently resulted in the indictment of approximately
40 persons for federal voting law violations.

7. During a May 21, 1972 demonstration in Washington, D.C., several FBI
agents were allegedly assaulted while attempting to arrest certain demonstra-
tors. On September 13, 1972, the Attorney General approved a request for the
issuance of subpoenas to two news-gathering organizations to produce negatives
and photographs of the events of May 21, in connection with a grand jury investi-
gation of the incidents of that day. The news organizations requested the issu-
ance of the subpoenas prior to their production of the negatives and photographs.

8. In 1971, the FBI requested attorneys in the Criminal Division to consider a
request for a subpoena to certain broadcast media for unreleased film footage
of the events surrounding an alleged attack on President Nixon during a visit to
San Jose, California. It was determined by the Criminal Division at that time
that a sufficient showing of a need for the issuance of a subpoena had not been
made, and the request by the FBI was declined. The matter was not referred
to the Attorney General for consideration.

9. A Puerto Rican newspaper printed an article in 1972 which alleged that an
employee of the National Labor Relations Board had accepted monies from one
party to a labor dispute in exchange for siding with that party in the dispute,
Without prior negotiations with or an expression of voluntary compliance by the
reporters, the United States Attorney's office in Puerto Rico subpoenaed the re-
porters from the paper to appear at a grand jury investigation of the matter.
The Criminal Division immediately informed the United States Attorney's office
that the Attorney General’s Guidelines had not been complied with, and the United
States Attorney promptly postponed the investigation and notified the subpoenaed
reporters that their attendance under the subpoena for the original date was no
longer required ; the reporters have not subsequently been re-subpoenaed,

10. In November of 1972, the Criminal Division was contacted by the United
States Attorney's office for the Eastern District of Illinois, which is conducting
an investigation of gambling activities at a pocket billiard tournament in Tlinois.
The tournament was raided by the Internal Revenue Service and cameramen
from a major TV network were present and filmed the raid. A subpoena was
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issued by the United States Attorney’s office to have the cameramen produce the
film for a grand jury investigation of the matter. The Criminal Division directed
the United States Attorney's office to quash the subpoena and to forward a re-
quest for a formal authorization to the Depart ment if the films were still desired
for the investigation. The subpoena was quashed; a formal request for the au-
thorization of the Attorney General has not yet been forwarded to the Depart-
ment by the United States Attorney’s office.

INTERNAL BECURITY DIVISION

The Internal Security Division reports eight instances involving the issue of
subpoenas to newsmen. On one occasion, the Division forwarded a formal request
to the Attorney General seeking his authorization of a request for the issnance
of a subpoena to a newsman; that request was authorized by the Attorney Gen-
eral. On four occasions, the Division decided that the issuance of a subpoena was
not essential or sufficiently justified by the particular facts involved. On two
occasions, the newsmen agreed to provide information but requested the issnance
of a subpoena, which was then issued, On another occasion, certain newsmen
agreed to provide information at trial, and subpoenas were subsequently issued.

1. In 1970, a student publication at the University of Wisconsin published an
article which indicated that certain persons had identified themselves as the
bombers of the Army Mathematics Research Center on the campus, A subpoena
was originally requested by a U.S. Attorney on the erroneous assumption that
student publications were not included in the news media subject to the Guide-
lines. The subpoena was quashed and authorization from the Attorney General
was sought and obtained in September, 1970 for a request for the issuance of a
new subpoena to an editor of the newspaper to appear at a gra nd jury investiga-
tion of the matter. The editor was not called to testify because he had already
been sentenced to jail for contempt for failing to testify before a local grand jury
investigating the bombing.

2. In April, 1971, in conjunction with an investigation of certain possible viola-
tions of federal law relating to the teaching of the use of explosives for use in a
riot, the United States Attorney’s office for the Southern District of Florida asked
the Internal Security Division to consider a request for the issuance of subpoenas
to eight newsmen who had on previous occasions interviewed possible individual
defendants in the case in relation to the involvement of themselves and their
organizations in certain eriminal activities. The newsmen were employed by
various news-gathering organizations. The Imternal Security Division decided
that a showing of necessity sufficient to satisfy the Guidelines had not been made
and denied the request. The matter was not formally presented to the Attorney
General for his consideration.

3. In June, 1971 a grand jury in the Eastern District of New York was in-
vestigating a break-in at a federal building in that distriet. There were indica-
tions that a newspaper reporter had received a telephone call relating to facts
surrounding the break-in. Deciding that the conditions of the Guidelines conld not
be satisfied at that time, the Internal Security Division decided not to seek au-
thorization for a subpoena request. The matter was not presented to the Attorney
General for his consideration.

4. In early 1972, grand juries in New York, Illinois and California conducted
investigations of certain bombings of banks and other violations of federal law
that occurred on July 16, 1971 in New York, Chicago, and San Francisco. Eleven
newsmen employed by various news-gathering organizations received corre-
spondence containing information relating to the incidents. It was decided by
the Internal Security Division that there was insufficient pnecessity at that time
to justify subpoenas to the newsmen involved., The matter was not referred to
the Attorney General for consideration.

5. The Internal Security Division, in the course of an investigation of bomb-
ings in the Los Angeles area in July, 1971, and in April, 1972, had discussions
with three Los Angeles newsmen who agreed to testify before a May, 1972 grand
jury investigation of the bombings. Subpoenas were issued to the three newsmen
for the purpose of assuring their expenses. The formal authorization of the At-
torney General was not sought,

6. In connection with separate break-ins in October, 1971 at three federal
buildings in New York State, two newsmen who had been contacted by persons
who alleged that they were responsible for the break-ins agreed to appear before
a March, 1972 grand jury investigating the incident. The newsmen requested
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the issnance of a subpeena prior to their appearance, and the subpoenas were
issued, The formal anthorization of the Attorney General was not sought.

7. A grand jury in the Distriet of Oregon returned an indictment on April,
1972 against a defendant for violation of the Gun Control Act of 1968, No news-
men were subpoenaed to appear before the ground jury, but four newspaper re-
porters agreed to testify at the trial concerning their receipt of letters claiming
credit for a firebombing related to the gun charges. Subpoenas were issued to
the newsmen ; the formal authorization of the Attorney General was not sought,
The defendant in the case pled guilty and the testimony of the newsmen was
therefore not necessary,

8. In October, 1972, the Assistant Attorney General in charge of the Internal
Security Division denied a request by the United States Attorney in the Northern
District of Ohio for authorization to subpoena a newsman employed by a radio
station in Cleveland ; the matter was not referred to the Attorney General. The
newsman, who was also a loeal minister, had participated in an interview, a
tape of which was broadcast in July, 1972, with four unnamed male persons in
which the persons had eclaimed responsibility for a break-in earlier that month at
a local draft board in Ohio. The minister-newsman had refused to informally pro-
vide information to the United States Attorney’s office, claiming a “priest’s
privilege.”

CIVIL RIGHTS DIVISION

The Civil Rights Division reports two instances dealing with the issuance of
subpoenas to newsmen. In both instances, newsmen agreed to appear and testify
concerning information in their possession, and subpoenas were subsequently
issued.

1. In 1971, a grand jury in Indiana was investigating alleged assaults by prison
guards on prisoners at the Pendleton State Reformatory in September, 1969. An
Indiana newspaper reporter contacted the Department of Justice and volunteered
information concerning events surrounding the incident at the reformatory. A
subpoena was issued to the newsman for appearance before the grand jury; the
formal authorization of the Attorney General was not sought. The grand jury
returned indietments against nine persons in connection with the incident at the
reformatory.

2. In July, 1970, a federal grand jury investigation of the shootings the month
before at Jackson State University (Miss.) was commenced. Two newsmen em-
ployed by a broadeast organization in Jackson agreed to appear before the grand
jury to testify concerning the events at Jackson State and to provide certain films
and tapes that were in their possession. Subpoenas were issued to the newsmen ;
the formal authorization of thé Attorney General was not sought.

TAX DIVISION

The Tax Division has not had oceasion to request issuance of a subpoena to a
newsman since the Guidelines were adopted.

The Reporters Committee for Freedom of the Press has compiled a list of 30
recent cases in which subpoenas, court orders or police action have allegedly
threatened “the free flow of news to the public.” As reported in the New York
T'imes of February 18, 1973, the Committee lists nine instances where the federal
courts have been involved in such action; the remaining cases involve state pro-
ceedings.

In two of the federal cases, Earl Caldwell of the New York Times, and Sherrie
Bursey and Brenda Joyee Presley of the Black Panther newspaper were ordered
by federal grand juries to provide information or sources concerning alleged
criminal activity. Both of these instances oecurred prior to the issuance by the
Attorney General in August, 1970 of the Department of Justice's “Guidelines for
Subpoenas to the News Media.”

One case, involving Harvard Professor Samuel Popkin, concerned a subpoena
from a federal grand jury in Boston to Dr, Popkin, who is not a newsman under
the provisions of the Guidelines.

In another instance, Thomas L. Miller of the College Press Service was sub-
poenaed on July 27, 1971, to appear before a federal grand jury in Tueson. Upon
a motion to quash by Mr. Miller, the Government's allegation that he was not a
newsman was rejected by the distriet court and the Government was ordered to
demonstrate a need for the testimony. The Government appealed, and the Ninth
Cireunit Court of Appeals withheld decision pending the decision by the Supreme




Court in the Caldwell case. By the time the Supreme Court decided Caldwell in
June, 1972, the grand jury had adjourned; Mr. Miller was therefore not recalled
and the issue became moot.

In three of the instances listed by the Committee, the Department of Justice
was not involved.

Alfred Balk. of the Saturday Evening Post, was subpoenaed by private plain-
tiffs in a federal civil rights case to appear and give testimony before a federal
court in New York. Benny Walsh of Life magazine was ordered by a federal court
to identify sources in a civil actien for defamation. In both of these instances
involving civil actions, federal appellate courts decided that there was not suffi-
cient justification to compel the testimony of the newsmen,

In the trial of seven persons charged with the break-in at Democratic head-
quarters at the Watergate, counsel for the defense subpoenaed tapes and mate-
rials from the Los Angeles Times concerning interviews with a key prosecution
witness. As the transeript of the hearing of the newspaper’'s motion to quash that
subpoena indicates, the government was not involved in the subpoena request or
issnuance, Crim. No. 1827-72, U.S, Distriet Court for the District of Columbia,
pre-trial hearing of December 19, 1972,

Another listed instance involved investigative reporter Leslie H. Whitten who
was arrested in Washington and charged with the unlawful possession of stolen
Government documents, A federal grand jury refused to indict Mr, Whitten and
charges were dropped. No question of newsman's privilege was presented by this
situnation of alleged criminal conduet on the part of a newsman.

The final instance involved Mark Knops, editor of a student publication at the
University of Wisconsin, who was subpoenaed to appear before a federal grand
jury in Wisconsin. Mr. Knops was not actually called to testify in the federal
proceedings since he had already been incarcerated for contempt for failing to
testify before a local grand jury conducting a similar investigation. Further de-
tails of this incident may be found at number 1 in the above deseription of the
activities of the Criminal Division.

Mr. Kastenmerer. Thank you Mr. Sealia.
I had not planned to mention the fact that this committee did not

receive your statement before this morning. Normally, in 19 out of 20
cases, or even 49 out of 50, it would not have mattered. It is a matter
that witnesses are not always able to do, and it does not matter.

Tn this case, however, it does matter, unfortunately. Your failure
to make this statement available to us in advance makes it extremely
difficult for us to conduct a dialog with you on the question. I would
observe that the thesis that a bill such as this or a law which would
grant a privilege, whether qualified or not, would create a situation
in which law enforcement is obstructed is not established from even
the case you cite in closing. The mere fact that Patty Fearst is inter-
viewed—and that is the case that you cite for dramatic purpose—why
does that in and of itself hamper law enforcement?

Presumably, T gather you are saying she would not otherwise be
interviewed. But if there were a law such as this, she could appear
on a television interview or some news interview.

Mr. Scavia. No, sir.

Mr. Kastexmerer. Why does that in itself hamper law enforcement ?

Mr. Scaria. My point is not that an interview with Patty Hearst
would hamper law enforcement. My point is twofold.

No. 1, it would hamper law enforcement not to be able to get avail-
able information concerning where Patty Hearst is, which may be
obtained from the person who made the interview or from the film
itself, which has been shown on public television but which newsmen
would not be able to obtain. That is my first point.

My second point, about which I really feel more strongly, is the
effect such a situation will have upon the public’s regard for the seri-
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ousness of our efforts at enforcing the law. We would have said, as the
Supreme Court put it in the Branzburg case, that reporting a crime is
more important than doing something about it. I just do not think
it is a healthy attitude on the part of the Government to convey to its
citizens that yes, here is a film of these people who are fugitives of
justice, and it is a great film and makes great news viewing. It is inter-
esting and we are making this available to you by agreeing not to find
out where Patty Hearst and the other fugitives are.

I think that has to bring the entire law enforcement process into
some disrepute.

Mr. Kastenmeier. I suggest that if one is to discuss the Patty
Hearst case, what brings the Justice Department into disrepute is the
breaking in in this very community into young women’s apartments
late at night without any justifiable reason. That, it seems to me, is
much more harmful to the cause of law enforcement than even the
hypothetical case you cite, which, I would suggest, might aid law en-
forcement. It cannot really hamper law enforcement. Newsmen do co-
operate voluntarily with law enforcement officers and if they were not
able to proceed in confidence in some cases, the public and law enforce-
ment would not have other information and evidence available upon
which people, in fact, could be brought to justice.

But, that is a point of view about which different people differ.

Mr. Scavra. Mr. Chairman, on the break-in, I am not familiar with
the facts of that incident, except what has been reported in the press.
But I would suggest that the persons involved in that did not have as
much time to think about it as T hope the Congress has to think about
this legislation.

My point is that whatever the rights and wrongs were of the earlier
situation, maybe this is an unfortunate result which can be avoided
by careful deliberation.

Mr. Kastenmerer. In the Branzburg cases, of course you are aware
that the court invited Congress or State legislators to legislate in the
field. They certainly did not think it inappropriate for us to do so. T
am wondering whether you agree in that regard ; whether you think it
inappropriate for Congress to legislate in the field of newsmen’s
privilege?

Mr. Scarra. Well, depending upon what you mean by inappropriate,
I do not question the power, certainly, at the Federal level, and as I
indicated, I even think it is constitutional for you to extend it to the
State level, although the last is something of a horse race.

But as my statement indicated, I do not think it is the best way to go.
I think that the problems are too imponderable; the interests are too
shifting: and the best way for it to be handled is by the law enforce-
ment agencies themselves under the supervision and prodding of the
Congress, which we have had. and T am sure, will continue to have.

Mr. Kasrenmreier. Are there not other policy considerations in-
volved other than law enforcement ?

Why should the people of this country, why should the news com-
munity, Congress, people of this country, as well as law enforcement
officials feel that only law enforcement officers should set rules and
regulations. They can be changed at any time. John Mitchell can de-
vise them for us all, and they are subject to change. But why should we
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just rely on executive fiat here? Why is there so much more wisdom
in that than there is in Congress passing a law?

Mr. Scarra. No. 1, it is not as though the agencies are untrammeled.

As T indicated in my statement, I do think the courts will exercise
a degree of control, even after Branzburg, and some of the circuits
have so indicated. T think the opinions in Branzburg permit it. I think
the worst abuses are within the reach of the judiciary to supervise
administrative action.

Secondly, T do not think it can accurately be called executive fiat
as long as interested and informed committees of Congress are very
closely aware of what the executive is doing, and particularly when
you are dealing with a field such as this, where the press is not help-
less in its ability to bring forcefully to the attention of Congress any
abuses which may occur.

I can think of no field in which it is safer to provide a degree of
administrative discretion than this field dealing with the special treat-
ment to be accorded to the press.

Mr. Kasrensemrr. I am not aware of any input Congress has had
with respect. to Mr. Mitchell’s earliest set of guidelines, or even Mr.
Richardson’s restatement of them in 1973. He certainly did not consult
with the House Judiciary Committee, and I am not aware that any
other committee was consulted.

What I am concerned about, and it is in part what Mr. Drinan was
getting at, is that we really do not know what experience we have had
lately. From 1973 to the present time, you indicate perhaps 46 cases,
which suggests a strong upward swing in terms of subpenas of the
press. What implications can be drawn, I am not sure. But we will at
a later time have to assess that, however.

T am suggesting that an area such as this ought not necessarily be
left to guidelines by a law enforcement official alone. If indeed 26
States have legislated in the field, I fail to see why the Federal Gov-
ernment and Congress is unable to, why the Justice Department can-
not find, if not H.R. 215, some other appropriate legislative vehicle to
support affirmatively to resolve what is still, T think, an unresolved
question.

Mr. Soaria. May T discuss a couple of the practical problems that I
see in putting it into legislation?

One I mentioned in my testimony is that T do think the approach is
sound if you are going the legislative route, whereby you grant cate-
gorical exemptions; that you ought to extend the privilege not just to
the professional press, which is what we tend to think about when we
are discussing these matters, but to anyone who is scratching for in-
formation in order to publish it.

Now your comment earlier, for example, that newsmen do indeed
cooperate with law enforcement officials—that is generally true abount
the professional press, but it eannot be said of everyone who goes out
to obtain information in order to make it public. That is one practical
problem that I can justify as a matter of on-going administrative
discretion—a police force patrolling certain sections of the city more
than others. But it would seem a strange statute which would say the
police force shall put X number of patrols in this section of the city.
That is what T think a statute applying only to professional newsmen
wonld look like. Tt just seems to me inappropriate.
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A second practical problem in enacting the legislation is the degree
of flexibility that is contained. I think that the Department guidelines
are reasonable, responsible, and effective in preventing abuse. T do not
really believe that the allegations of substantial abuse from newsmen
deal to a substantial degree with Federal law enforcement efforts. Yet
I think that the degree of flexibility contained in those guidelines is
greater than that which is normally contained in a statute.

Mr. Kastenmerer. I am going to yield to the gentleman from Illinois,
Mr. Railsback.

Mr. Ramseack. Mr. Scalia, do you believe that there are abuses of
protection for the press as far as the use of guidelines to obtain infor-
mation is concerned which may or may not be relevant to any particu-
lar act? T mean, are you aware of allegations of abuse, mismanage-
ment, fishing expeditions, ete, are you aware of any such charges which
have been made?

Mr. Scaria. Sir, I can only answer with respect to the Justice De-
partment’s law enforcement activities.

Mr. Ramseack. Yes.

Mr. Scavia. One of the criteria of the guidelines is that the informa-
tion must be relevant and not just tangential, and to the best of my
knowledge that requirement has been complied with.

Mr. Ramssack. But surely, like all of us you have heard of other in-
stances—you have read of abuse—let me give you one specific example.
We have had testimony that it became almost a common practice fol-
lowing a riot, that a prosecutor would want the films taken of that
demonstration in their first attempt to determine who committed a
particular offense. Many times that resulted in nothing being learned
at all. Nothing. But it put, for instance, the people who had covered
. that riot, in the position of having to produce films that were never
shown, that were outakes at some expense to that company.

You are certainly aware of those charges.

Mr, Scara. I think T am aware of some of those; but I must say
that those are not the situations that arouse the most sympathy in me.
That is a nonconfidential type of situation.

I think the strongest case is where the newsman has acquired a con-
fidential source and that confidential relationship is necessary to the
obtaining of it. T see no overwhelming first amendment interest when
the newsman is simply an observer of a public event and has recorded
that public event, particularly when it is shown on television, and even
when it is not shown on television.

Mr. Ramseack. Except if it could result, as has been suggested—in
harassment to the companies themselves and to the reporters, Perhaps
if that practice continues, in the future which they would characterize
as haressment, intimidation, expense that they have been put to, in-
stead of news coverage of events, they will find ways to do it differently
so that they will not be subject to that kind of eriminal discovery.

Mr. Scaria. That is possible, although if there are important events,
I really doubt whether that would deter them.

The interest on the other side is, of course, let us assume that the
kind of instance I gave in my testimony, where there is an allegation
of police brutality, and it is vehemently denied. The Federal Govern-
ment, in order to enforce the civil rights laws, wants evidence as to
whether this is true or not.
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Mr. Ramseack. T am talking about the showing of fact. I do not like
to use that word because I think it is kind of over-used. But, there is
substantial testimony that if you start subjecting them to continuing
fishing expeditions, they will have to find another means of protecting
themselves in order to avoid that kind of intimidation.

Let me ask you this. T agree with you that there is a need to strike
a balance. In the quote on page 19 of your prepared testimony, you
talk about the Branzburg decision. You say that the Supreme Court
indicated that if the abuses continue, it is going to do something about
them.

Am I right?

Let me be more specific. You say : “This is true no less at the State
level than at the Federal. Moreover, the Supreme Court has given
some indication in the Branzburg opinions, that the worst abuses
which constitute harassment of the press will be prevented by the
Court itself.”

In addition to that, as Chairman Kastenmeier suggested, the Court
in its opinion went one step further. “At the Federal level,” I am
quoting from the Branzburg decision, “Congress has freedom to deter-
mine whether a statutory newsman’s privilege is necessary and desir-
able, and to fashion standards and rules as experience from time to
time may dictate.”

Was not the majority in Branzburg, saying that it is proper for
Congress to determine if perhaps a balance should be struck to encour-
age free press?

Mr. Scarra. T think, Mr. Railsback, it would be a distortion to say
that that statement in the plurality opinion in Branzburg was a call
for Federal legislation. T think many of the points made in the earlier
portions of the opinion, made in order to show the inappropriateness
of judicial action, apply just as well to legislative action. The only
point the court was making was, anyway, if we are wrong, the Con-
gress can pateh it up.

Mr. Ramssack. Let’s say you have a five-three-one split, as was the
case in the Branzburg decision. I believe eight judges agreed there is
no first amendment protection: and then the other three dissen-
ters said that there should be only qualified protection, that is, where
there are other alternative means. They also pointed out that any
such privilege must give way to any over-riding and compelling
interests.

But let me ask you one other thing.

T disagree with what you are saying there, because I think the Court
is encouraging Congress to take a look at the problem. But even more
important, do you think that an investigative reporter on occasions
has served a useful purpose in disclosing evidence of corruption or mis-
management, and in some cases crimes that are occurring in some men-
tal institutions? Do you agree with that, that these newsmen have
performed a most worthwhile service?

Mr. Scarra. There is no question, sir. That is what makes the prob-
lem a difficult one.

Mr. Ramspack. Take a hypothetical case of a mental institution
where some administrators in that institution have actually perpe-
trated erimes on the inmates, abused them and physically mistreated
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them. Some reporters have suggested that were it not for the will-
ingness of an employee to come forward and reveal that mistreat-
ment, that story which probably led to remedial action never would
have happened.

Are you aware of that?

Mr. Scarza. Yes, sir. Now you are getting into the area where I do
sympathize ; where you have an investigative reporter and a confiden-
tial relationship.

Mr. Raruspack. What would you do to help them?

Mr. Scauia. I would have the Attorney General’s guidelines.

Mr. Ramseack. They do not even apply to the States, and they do
not even bind the Federal Government.

Mr. Scaria. Where there is an abuse at the States, while they do
not yet have guidelines, they do have legislatures; and if the abuse
exists, I see no reason why the Federal Government has to take it upon
itself to severely restrict a fundamental power of State government,
the power to obtain information.

Mr. Drivax. Would the gentleman yield for the moment ?

Mr. RamusBack. Yes.

Mr. Drinan. You have praised the State level, the 26 States that
have them; and at the Federal level, you say there are the Attorney
General’s guidelines. So there is a basic contradiction.

Mr. Scarza. I did not praise the legislature at the State level.

Mr. Drivan. You certainly did. You said the legislature should
move in if there is an abuse in those States that do not have shield
laws. Yet, at the Federal Jevel you say we have no need at all becanse
the Attorney General and the Federal branch is going to take care of
it. Why do you not recommend that the attorneys general in all of the
50 States should do it ?

Mr. Scaura. T did not say that the States should. T said that the
States can, if they feel that way about it, they can. I simply state that
there is no need for the Federal Government to do it, if indeed. it is
desirable to do, which my testimony amply indicates T do not believe.

Mr. Raruspack. Thank you.

Mr. Kastenyerer. The gentleman from California, Mr. Danielson.

Mr. DanteLson. Thank you, Mr. Chairman.

In my role as an usher I will notify the folks in the back of the room
that there are a lot of chairs up here in the front pew. You might
want to sit down.

I want to thank you for your presentation, Mr. Sealia.

I think your statement here is to me very understandable, logieal,
and pertinent, and whether or not T agree with all the points you made
is another thing; but T want to commend you for at least giving us
something which is of substantial assistance to me and the work we will
have to do here,

I want to ask a question. T have not read the Federal, Civil and
Criminal Rules for quite a little while. But is there not still a pro-
vision in both sets of rules which would permit the district court to
issue an order to modify, to quash, or to otherwise give a protective
order with respect to a subpena which is burdensome or repressive in
its nature?

Mr. Scarnia. Yes.

Mr. Da~tELson. Let me state it another way.
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There used to be in the rules a provision that the district court eould,
on application of the person to whom a subpena has been issued, issue
a protective order which would prevent an abusive subpena.

fr. Scaria. What we are talking about in this legislation, at least
in the trial context, is a limitation upon the court’s powers to
determine——

Mr. Danterson. I understand that, but that was not my question.

Mr. Scaria. The courts do not have to issue the subpenas, that is
correct. They do have some issued.

Mr. DanteLson. Let me know when you are done because I want to
ask you my question.

Mr. Scaria. I thought I understood your question.

Mr. DantersoN. No; you did not.

My question is, is there not, in the Federal, Civil and Criminal Rules,
a provision that the court may, on an application of a person sub-
penaed, issuc a protective order which would modify or quash that
subpena ?

Mr. Scarnia. Yes; thereis.

Mr. Danerson. I would submit, then, that so long as that pro-
vision is still available in the rules, a person subpenaed, be he a news-
man or anyone else, would have the right to avoid harassment through
an affirmative action on his own part, simply going into court and ask-
ing the court to issue a protective order. That tends to support your
position.

T had a little trouble getting it out of you, but that is on your side.

Mr. Scavnia. I certainly did not intend to hinder you in your effort.

Mr. DanteLson. That is all right.

As to your Justice policy, issued by former Attorney General Rich-
ardson. the Tlestion has been raised as to whether it is binding on any-

body else. If T understand the meaning of the word policy, it is only
internal ; it is binding upon the representatives of the Department of
Justice, but on no one else, and as policy, can of course be changed at
any time the Attorney General sees fit.

Am I not right in that regard ?

Mr. Scaria. Yes, sir, I think that is correct. But it would be a highly
visible change. It would have to be a change which is published in the
Federal Register, and I have the fullest confidence that you would
know about it immediately.

Mr. DaNtELSON. Sir, you are much too defensive T am simply trying
to get the facts out here before us. I would not expect policy to go any
further than policy should go, namely, it is a guideline for the em-
ployees, the agents, the representatives of the Department of Justice,
and that reaches all the way up to the United States attorneys, it is my
understanding.

Mr. Scania. That is correct.

Mr, Danteson. So I do not believe that you intended to confuse
any of us into thinking that it was binding upon States, counties, cities,
or anyone other than the Department. of Justice.

Mr. Scarnia. No, sir.

Mr. DaxteLson. My inference from the issuance of that policy a few
years ago and as continuing on the books is that it was an effort to
dispel any unnecessary concern or worry that people might have that
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the issuance of subpenas; and it was to set forth some guidelines which
were to guide you as attorneys, and everybody else.

Am I right in that regard?

Mr. Scavia. That is correct,

Mr. DanteLson, Thank you.

That is all T have. I just wanted to established a couple of points
here.

Mr. Kasrenmerer. The gentleman from Massachusetts, Mr. Drinan.

Mr. DriNaN. I’'m afraid, sir, I must say that the Department of Jus-
tice seems to be regressing. The person who testified 2 years ago took a
position which was better than the position you have taken. He at least
admitted that there was a problem. He was a defender of the Attorney
General’s guidelines. But you, as I take it, say there is no problem, that
the Congress should recognize. And yet you tell us that there have been
46 subpenas; they have more than tripled in the past 2 years, and that
is a key thing in your testimony, yet you do not tell us anything about
it.

Would you have any idea how many journalists now are involved in
legal proceedings which could lead to jail over this question of the
shield ?

Mr. Scar1a. I have no idea, sir.

May I refer you to page 19 of my testimony where I do refer to a
problem, and I believe I do so elsewhere. I by no means say that this
1S an easy question.

Mr. Drinan. You say that there is a problem; but the Federal level
is taking care of it by the guidelines of the Attorney General. And you
do not tell us a thing about these 46 people who have been subpenaed
over the last 2 years. Furthermore there is evidence that the guidelines
have not been followed; that the Justice Department has violated its
own rules. The president of NBC, Mr. Richard Wald. has said in testi-
mony submitted to us, the Justice Department has not always com-
plied with its own guidelines. He cites the case at Wounded Knee.

Would you tell me this. Who at the Justice Department thinks about
this in the last 2 years? Who has been in charge of the shield law?

Mr. Scavia. Ultimately the Attorney General.

Mr. Drivan. Well, we have had so many. [ General laughter.]

Has Mr. Levi seen your testimony ?

Mr. Scavia. Mr. Levi has approved the substance of my testimony.
He has not seen it verbatim.

Mr. Drixvan. Do you think under Branzburg, the first amendment
does give some protection to journalists and the press, under the major-
ity view?

Mr. Scavra. Both under the four-man plurality decision and the one-
man swing vote that went with the four, there is clear indication that
the courts and the Federal courts as against the States, have some clear
authority to prevent abuse of the subpena power.

Mr. Drixan. But you say it is all being done very well ; that Branz-
burg protects all of the journalists who need protection under the first
amendment; that we do not need any more guidelines, any more laws.

Mr. Scaria. No, sir, T did not say that.

I said that at the State level, if the States wish there can be legisla-
tion, or there can be guidelines for State law enforcement.




Mr. Drixan. If you knew anything about the people who might go
to jail, if you had been reading the literature under the Freedom of
Information Committee of the journalists, you would know that a
large number of people are involved in proceedings. You would know
also that State laws do not always protect them. State laws are very in-
adequate. California law just was made stronger; but under a Federal
judge, for example, he may refuse to apply a shield in a State in which
a case is being tried in a situation where Federal law counts.

So, you can not cop out by saying that the 26 States have it, and there
is no Federal problem.

Mr. Scaria. I do not cop out by saying that at all. What I say is that
I presume the people of California think that the balance is best struck
that way. I find it difficult to believe that the matter has not been
brought to their attention.

Mr. Drivax. Do you find it strange—and I assume you are in favor
of the attorney-client privilege and that of the husband-wife and that
withholds information that often is desperately needed in various sit-
uations: but it is an absolute privilege—do you find it anomalous that
the very first amendment that guarantees freedom of the press, guar-
antees a freedom that is really almost absolute or tends to be absolute?
Do you find it anomalous that the position of the attorney-client and
the husband and the wife have this privilege as a matter of evidentiary
law, and yet the journalist has no privilege?

Mr. Scaria. Mr. Drinan, T am not a great fan of the husband and
wife evidentiary privilege. About every prominent scholar in the field
of evidence, as a matter of fact, abhors all categorical privileges, in-
cluding the husband and wife privilege.

.\I;'. Drivan. How about the attorney-client—you take that on, too,
huh

hMr. Scaria. On an absolute basis, I think there is abhorrence for
that.

Mr. Drixan. Your first norm seems to be whatever is good for law
enforcement is good for the country. That is the way it comes out to
me.

Whatever evidence that allows us to prosecute the hoods is good,
and that you should start from my point of view, from the first
amendment, and say let us maximize the rights. They are consistent
with other rights.

Now you are saying that the right of the State is superior even in
husband and wife. And now you want to qualify the attorney’s priv-
ilege. Well that is your privilege, but it is not the position the De-
partment of Justice should take.

Mr. Scaria. Mr. Drinan, my problem is this. I do not see any great
first amendment problems, any great societal interests. When entirely
uninvited, without any confidential relationship whatever, a news-
paper gets a handwritten letter from a mad bomber saying I am going
to do thus and so. T have done thus and so and will do thus and so in
the future.

Mr. Drixax. That is a distortion of the bill that you are talking
about because confidentiality is essential to that bill.

Mr. Scarnia. No, sir, it is not. It is only essential at the trial stage.
There is no way to get any information, confidential or nonconfidential
before the trial stage.
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Mr. Ramssack. Will the gentleman yield ?

Mr. Drinax. Maybe you would be in favor of the bill that T have
filed, which would give an absolute privilege, which is not qualified,
to any professional disseminator of information ?

Mr. Scaria. I will acknowledge, Mr. Drinan, that it is more logical.

Mr. Drinan. Thank you so much. Would you endorse it ? Would you
endorse something ¢

You just want us to go on nagging you every once in a while so that
somehow you people will be honest. That is what you are telling me—
no more regulations; the Attorney General’s list is perfect; no more
Federal law; just keep nagging us.

Mr. Scaria. I am not encouraging that, Mr. Drinan. I am just ob-
serving that it is going to happen, and I think that it is good that it
should happen.

Mr. Drinan. Well, nothing much results from it, except that—Mr.
Chairman, may I ask once again for some information about the 46%

Mr. Kastenmemer. We would like information on that. I think pos-
sibly we should ask you for it by letter so that our request can be more
precise. I would hope that you would——

Mr. DrinaN. One last question.

May we have a time on that? And under the Freedom of Informa-
tion Act journalists have a right to have that. In other words, if a
journalist applied today, could he, within the 10 days get all of the
mformation about all of the circumstances of the 36 or 46 subpenas?

Mr. Kasrenymerer. In that regard, how long would it take, Mr.
Scalia ? [Pause.]

Mr. Danterson. Mr. Chairman, may I inquire. Would you yield to
a question ?

Mr. Kastenyerer, Yes, I have already asked him a question.

Mr. Scavia. Mr. Chairman, I think we can do it within 3 weeks.
I could have come up with partial information. I wanted to be very
careful not to give you any information that turned out to be wrong,
and the only way to be sure about some of it is to double check it, and
even to go back to the divisions from where some of the requests orig-
inated in order to verify some information. I believe that that can be
done within 3 weeks,

I also want to clarify one other question.

Mr. Danterson. I would like to ask a question.

Mr. Kastenmerer. I yield to the gentleman from California.

Mr. Danrerson. I would like to make an observation or ask a ques-
tion.

If my recollection is correct, subpenas are issued by courts, not by
U.S. attorneys. I think it might be necessary for the Attorney General’s
Office—I am trying to help out here in figuring the time frame—to
inquire of all the 96 different U.S. attorneys—there were 96 different
judicial districts not long ago at least, and there are some divisions
within that. So I would say that 3 weeks is a very short time if the
gentleman is going to be able to make that inquiry.

Mr. Scavnia. I will stay on the limb, Mr. Danielson. We have realized
that you would be interested in continuing information on this;: so
after the last memorandum we did establish some accounting proce-
dures that would enable us to run down all of the requests for sub-
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penas that can be made. I think that I can come up with it, but I want
time to make sure that it is accurate.

I would like to add one other thing on whether the information is
adequate. Mr. Drinan mentioned 46 people who were subpenaed. I
do not want to give you a misimpression that there were 46 requests
for subpenas. I do not know how many individuals each of the subpena
requests involved. Some of the requests, I suspect, involved more than
one subpena in the context of a particular trial. That is the kind of
thing I want to be able to run down.

Mr. Drinan. In how many cases were the rules violated as in Wound-
ed Knee? I would like that information, too.

Mr. Scaria. I do not know how to answer that question.

Mr. Drixan, Well, in the information you are going to hopefully
su;ﬁﬂy, I would like to have that.

r. Scania. Yes, sir. That is another one of the things I want to
find out. Our records do not indicate those instances in which a sub-
pena should have been requested, or a request for a subpena should
have been asked of the Attorney General and was not. I want to go
to the divisions and ask.

Mr. Drixan. Mr. Richard Wald, the president of NBC said—let me
read:

The U.8. Attorney obtained the subpena without the approval of then-Attorney
General William Saxbe; and after that was quashed, obtained a second subpena,
this one authorized by tde Attorney General, even though there had been no
attempt at negotiation, as required by the guidelines.

Thank you, Mr. Chairman.

Mr. Scarza. Mr. Chairman, having leaked out a little bit about the
absolute number of the thing, I want to add on the point of the gross
number that I believe that some of them are bunched. For example, I
think there were a total of eight in the whole Wounded Knee episode,
so I think that that phenomenon partially accounts for the increased
number.

Mr. Kastenserer. The factual information you will in several weeks
be able to supply us, will speak for itself.

Mr. Scarza. Yes, sir.

Mr. Danterson. I would like to state, Mr. Chairman, that T cer-
tainly do want this information. But I do not think we should set up
some unreasonable schedule which would be impossible to comply with.
With 96 different judicial districts—and I know a little bit. about how
U.S. Attorneys Offices operate—it may be tongh to get this here in 3
weeks. T hope you can.

Mr. Scavnia. I will give you the best read we can give you on the basis
of r{{ur departmental records which we believe are accurate, within 3
weeks.

Mr. Kastenaerer. The gentleman from New York, Mr. Pattison.

Mr. Parrison. I just have one question,

T guess T would like your comment on it. Tt seems to me that all of
your arguments apply equally well to the other confidential relation-
ships. I am now addressing myself only to the confidential part. On the
nonconfidential part I think you make some good points. But certainly
in terms of discovering crime, you could get a lot more crime, the law
enforcement agencies could get a lot more evidence of crime if they
could subpena priests. T mean, I do not know. He [indicating] has
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more information about that than I do. But certainly confessions—
that is the very nature of what you do with a priest, is to confess cer-
tain things—in terms of the amount of crime that has actually been
committed, certainly the information that is given to a priest under
the confidential relationship, which is only a common law privilege
and does not have the dignity of constitutional protection at all, or
to an attorney, and forgetting the husband and wife, or doctor-patient
relationship; certainly your arguments apply to those things. There-
fore it seems to me that that relationship has worked out fairly well
in our society. It has not hindered our law enforcement procedures in
our society.

My question is, if that is the case, does that not make your arguments
sort of not very relevant? Obviously it is true, if you could subpena
every newsman every time you wanted to, guidelines or not, you would
discover a lot of crimes that were occurring. I suppose the same thing
is true if you could subpena every priest. Show me why the priest
thing should be done away with and I will listen to you.

Mr. Scania. I suppose that the issue goes to a large degree to the
centrality of the confidential relationship to the institution that you
are talking about.

Now the confidential seal of confession in those religions where that
is a part of the practice, is a very important portion of it, and thus, the
incursion would be a deep incursion into the practice of freedom of
religion. Whereas I do not believe that newspapers would be irrepara-
bly damaged by the continuation of the common law practice that
has existed for many years.

Mr. Parrison. I am not saying whether the newspapers are going to
be damaged. I am talking about the public good. I do not think it is a
question of whether we are damaging newspapers, priests, or lawyers.

Mr. Scavia. It is a very limited relationship between a priest and the
person confessing, and a husband and wife. But you are talking about
a relationship between anybody who tells anything in confidence to
anybody else who is getting that information so he can publish it in
some way. That is an enormously broad privilege, especially since it
is much more interesting to get something from someone who happens
to be a criminal or know of criminal activities. That is good news; it is
big news; where it is not particularly interesting or desirable to marry
someone who is a eriminal—right—or to confess such people, I pre-
sume.

I think that a significant difference upon the impact upon the institu-
tions involved can be drawn between a privilege for the marital state,
a privilege in particular religions which have confessions, and a privi-
lege for the press.

Mr. Parrison. Would you not say to some extent the de facto prac-
tice of newsmen which is relied upon without any, perhaps, sanction of
law, does produce information which would not otherwise be produced
by newsmen? In other words, people even rely on newsmen, if neces-
sary, to go to jail, for that matter, rather than reveal his confidential
sources,

Is it not true that that is one of the reasons one would go to certain
newsmen who are known to feel that strongly about it? In other words,
you have a protection yourself because you know, not based upon law
but based upon the fact that they are not going to reveal their sources
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under any circumstances, subpena or not. Is not that why we get a cer-
tain amount of information?

Mr. Scavuta. I honestly do not know. The Supreme Court in Branz-
burg, at least, felt that the evidence did not support the proposition.
They have a statement to that effect, that if there is any significant
restriction on the flow of information to the public by reason of the
common law rule. Yes, you have a lot of statements to the effect that
there is. But they are episodic; they are partial; and they come from
persons who generally have a vested interest in one point of view on
the thing, as the Supreme Court in Branzburg observed.

I suppose on a theoretical level, I cannot speak to the practice,
whether it really works out that way. As I said in my testimony, in
theory one would expect there would be more disclosures to the press
if you had an absolute privilege.

But an absolute privilege really awfully far, and unless you
render it absolute, then as a practical matter, it will have no effect, be-
cause the person receiving the confidence can say no more than what
he can say now. I promise I will not reveal it unless they make me.

Mr. Parrison. Thank you.

Mr. Ramssack. Thank you.

Mr. Kastenumerer. If there are no further questions, on behalf of the
subcommittee, Mr. Scalia, I would like to thank you for your appear-
ance this morning. We will actually write you a letter in terms of
precisely what we would like to have relating to the requests for
subpenas.

Mr. Scarra. Fine.

Mr. Kasrenymeer. Thank you.

[Subsequently on April 20, 1975, Chairman Kastenmeier sent the

following letter to Mr. Scalia :]

SuscoMMITTEE ON Courts, CIviL LIBERTIES,
AND ADMINISTRATION OF JUSTICE,
Washington, D.C., April 29, 1975.
Hon. ANTONIN SCALIA,
Assgistant Attorney General, Office of Legal Counsel,
Department of Justice, Washington, D.C.

DEAR Mg, ScArLia: At the April 23, 1975 hearing on H.R. 215 before the Sub-
committee on Courts, Civil Liberties and the Administration of Justice, you stated
that your staff was in the process of updating the March 1973 memorandum on
experience under the Attorney General’s guidelines for seeking subpoenas of
newsmen. I confirm our request that such material be provided to the Sub-
committee,

Specifically, for the period since March 1, 1973, please inform us of the total
number of requests for Attorney General approval of subpoenas to newsmen and
the number of such requests which were approved. Provide a description of each
request, including the nature of the case, the purpose for which the newsprint
testimony was sought, the number of newsmen involved, and whether the news-
men had agreed to issnance of the subpoena.

There have been allegations of noncompliance with the guidelines. Please in-
form us of any noncompliance of which you are aware with regard to the period
sinee March 1, 1973. Include an appropriate explanation regarding each,

Representatives of the Reporters Committee for Freedom of the Press have
stated that, during the past year, Department of Justice subpoenas to newsmen
were litigated in three cases.

Please inform us of all instances occurring since March 1, 1973, in which a
newsman has moved to quash a subpoena obtained by the Department of Jus-
tice, and describe the results of such motions.

We would of course be pleased to receive any additional pertinent information
concerning these matters which you are able to provide. On the basis of the assur-




33

ances you provided in your testimony, may we expect your response by May 14,
19757

Sincerely,
RorerT W, KASTENMEIER,
Chairman.

[On May 23, 1975 in response to Mr. Kastenmeier’s letter Mr. Scalia
submitted the following letter and materials:]

DEPARTMENT OF JUSTICE,
OFFICE OF LEGAL COUNSEL,
Washington, D.C., May 23, 1975.

Hon. RoBerT W. KASTENMEIER,

Chairman, Subcommittec on Courts, Civil Liberties, and Administration of Jus-
tice, Committee on the Judiciary, House of Representatives, Rayburn Build-
ing, Washington, D.C.

Dean Mg, CHAIRMAN : In response to your letter of April 29, 1975, I am enclos-
ing material regarding subpoenas to newsmen sought by the Department of Jus-
tice from Marech 1, 1973, to May 8, 1975. It consists of a memorandum summariz-
ing the Department's experience, with attached descriptions of each case in
which authority to obtain a subpoena was sought from the Attorney General.

It is important to note that the absolute number of subpoenas approved during
this period (54) has no necessary correlation to the number of instances in which
newsmen were forced to provide information against their will—much less to the
number of instances in which confidential news sources were involved. It is be-
coming a common professional practice for newsmen who are willing to testify
to request prior issuance of a subpoena. The enclosed material shows that the in-
stances were relatively infrequent in which the Attorney General approved the
issuance of a subpoena without indication of the newsmen's willingness to provide
the information sought—Iless than 13 in the 26-month period covered. Moreover,
in only one such case did the information pertain to a confidential news source
(not including in that category unsolicited letters claiming credit for criminal
acts).

While we are convineed that the Attorney General’s Guidelines, when applied,
assure a proper degree of deference for the First Amendment considerations in-
volved in the subpoena of newsmen, we have frankly been disturbed by the rela-
tively high number of instances disclosed by our study in which the Guidelines
were not initially followed, and subpoenas were sought without explicit Attorney
General approval. The large majority of these instances occurred at the United
States Attorney level ; and most appear to have been caused by a lack of appre-
ciation that Attorney General approval is required even when the newsman has
consented to the subpoena. While at most three of these instances may possibly
have resulted in the actual use of a subpoena, sought without Attorney General
approval, against a newsman who was not willing to testify, it is nonetheless
apparent that strict compliance with the Guidelines needs continuing reinforce-
ment. The Attorney General is addressing a letter to all United States Attorneys
expressing his concern that the Guidelines be serupulously observed; and, in
order to maintain the continuing personal supervision which appears necessary,
requesting in the future a quarterly report of all newsmen's subpoenas actually
sought.

Sineerely,
ANTONIN SCALIA,
Assistant Attorney General.

Enclosures.

DEPARTMENT OF JUSTICE,
Washington, D.C., May 23, 1975.

The Department of Justice reported today that 54 requests to the Attorney
General for approval of subpoenas to newsmen had been approved during the
last 26 months.

In a covering letter accompanying the report to Congress, Antonin G. Scalia,
Assistant Attorney General in charge of the Office of Legal Counsel, which pre-
pared the report, wrote: “It is important to note that the absolute number of
subpoenas approved during this period has no necessary correlation to the num-
ber of instances in which newsmen were forced to provide information against
their will—much less to the number of instances in which confidential news
sources were involved."”
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The report explains that at the time that 42 of the 54 instances were ap-
proved—about four out of five—the newsmen had agreed to appear or provide
the information. In six instances the newsmen, despite prior agreement to com-
ply with the subpoena; later opposed it. In five of those the subpoenas were
dropped.

Of the remaining 12 requests approved without prior agreement, Mr. Scalia
wrote: “In only one such case did the information pertain to a confidential news
source.” The report indicates that particular subpoena was never served.

The report was made to Chairman Robert W. Kastenmeier, (D-Wis.) of the
Subcommittee on Courts, Civil Liberties, and Administration of Justice of the
House Committee on the Judiciary.

The report sent to the Congress today covered the period from March 1, 1973,
to May 8, 1975, and indicated that in that time 57 requests were made for sub-
poenas to newsmen, but three were refused by Attorney General Edward H. Levi.

An earlier memorandum made public in 1973 covered the peried from Au-
gust 10, 1970, to March 1, 1978, and disclosed that during that time eight re-
quests were made to the Attorney General and all eight were granted.

Former Attorney General John N. Mitchell issued the original order requiring
that no newsmen could be subpoenaed without the approval of the Attorney
General.

Mr. Sealia noted In today’s report that in addition to the 57 requests and 54
approvals in the recent period, 22 instances of subpoenas to newsmen were un-
covered where no request to the Attorney General for approval had been made—
either before or after issuance of the subpoena. Only a few of the 22 involved an
unwilling newsman.

Fourteen of those instances involved subpoenas issuing from offices of United
States Attorneys, of which there are 94 around the country.

Of the 54 approvals in the recent period, five involved approval after the fact—
either approval of a subpoena already issued, or else approval for a new sub-
poena after an outstanding unapproved subpoena had been quashed.

In the earlier period—before March 1, 1973—a total of five instances were
found where approval of the Attorney General was not sought. For that report
there was no separate survey of the 94 offices of United States Attorneys.

Mr. Scalia expressed particular concern over the number of instances in which
the Attorney General's approval was not requested and indicated that Attorney
General Levi would institute a quarterly reporting system to assure that these
did not recur.

As he put it in his letter:

While we are convineced that the Attorney General’s Guidelines, when ap-
plied, assure a proper degree of deference for the First Amendment consid-
erations involved in the subpoena of newsmen, we have frankly been dis-
turbed by the relatively high number of instances disclosed by our study in
which the Guidelines were not initially followed, and subpoenas were sought
without explieit Attorney General approval.

The large majority of these instances occurred at the United States Attor-
ney level ; and most appear to have been caused by a lack of appreciation that
Attorney General approval is required even when the newsman has con-
sented to the subpoena.

While at most three of these instances may possibly have resulted in the
actual use of a subpoena, sought without Attorney General approval, against
a newsman who was not willing to testify, it is nonetheless apparent that
strict compliance with the Guidelines needs continuing reinforcement.

The Attorney General is addressing a letter to all United States Attorneys
expressing his concern that the Guidelines be serupulously observed ; and, in
order to maintain the continuing personal supervision which appears neces-
sary, requesting in the future a quarterly report of all newsmen’s subpoenas
actually sought.

Note: Copies of the covering letter, the report, and summaries of the sub-
poenas involved are available on request.

DEPARTMENT OF JUSTICE SUBPOENAS TO NEWSMEN MArcH 1, 1978 To MaY B, 1975

INTRODUCTION

Information on subpoenas to newsmen issued by the Department of Justice since
March 1, 1973 (the date of the prior Department memorandum on subpoenas to




newsmen) was requested from all pertinent divisions and agencies of the Depart-
ment and also, separately, from United States Attorneys. Responses indicating
the issuance of one or more subpoenas to newsmen were received from the Anti-
trust, Civil, Civil Rights, Criminal and Tax Divisions and from the Watergate
Special Prosecution Force. Responses were received with regard to all 94 United
States Attorney offices except three.! (It should be noted that ordinarily when
a United States Attorney seeks permission to subpoena a newsman, the matter
is handled by one of the divisions.)

The survey indieates that during the period March 1, 1973 to May 8, 1975,
57 requests for permission to subpoena newsmen were submitted to the Attorney
General. Many of the requests related to the subpoenaing of more than one per-
son (e.g., the manager of and attorney for a radio station) and, in some cases,
the request pertained to several news organizations (e.g., several newspapers
which had photographed the same event). Attached are sheets which briefly
summarize each of the requests.

REQUESTS SUBMITTED TO THE ATTORNEY GENERAL

Two of the 57 requests were denied by the Attorney General, another was
denied in part and a third was withdrawn by the submitting division. All other
requests submitted to the Attorney General were granted. It should be noted,
however, that in some 16 instances approved subpoenas were never served or were
withdrawn or became moot after service®

A significant aspect of the requests approved by the Attorney General is that
a large majority—361% of the 54 requests —were based on negotiated agreements,
That is, with regard to a large majority of the requests the newsman was willing
to testify or to provide photographs or other material, but wished to do so only
pursuant to subpoena. Moreover, six of the remaining requests involved situations
in which the newsman before being subpoenaed had indicated willingness to com-
ply but, after being served, opposed the subpoena. In five of these six cases, the
Department withdrew the subpoena. In the remaining case, the newsman filed a
motion to quash which was granted by the district court.

Thus, there were only 1434 requests as to which prior negotiations had failed to
indicate the newsman’'s willingness to comply with a subpoena. Two of these re-
quests were denied by the Attorney General. Of the remaining 1215, only one
involved what could properly be classified as a confidential source (excluding
from that classification letters from extremist organizations, received without
solicitation, claiming eredit for criminal acts). Their disposition was as follows :
In 114 cases (including that which involved the confidential source), the subpoena
was not served. In three others, it was formally withdrawn when the newsman
moved to quash, In two cases, there was no opposition to the subpoena after its
issuance. In only six such cases did the Department persist in the face of a motion
to quash. Three of these involved a single individual ; in all of them, the motion
to quash was denied.

Another important factor disclosed by the attached summarles is that hardly
any of the subpoenas approved—even including those which newsmen agreed
to—dealt with confidential sources.! A substantial portion of the requests were
for a subpoena duces tecum, i.e., a subpoena for the production of a document or
photographs, and thus did not involve testimony. Of these, ten sought a document
(often a letter from a group claiming responsibility for a bombing) ; twelve
sought photographs or television film (e.g., photographs of the violence at Kent
State University in May 1970) ; and three sought a tape recording. Most of the
requests which sought testimony were for the purpose of authenticating photo-
graphs or film or verifying or explaining published information. Often, the news-
man was an eyewitness to the events in question.

1 Three offices, Guam, Puerto Rico and the Virgin Islands, were not surveyed.

?2In eight Instances, because of mootness, the subpoenas were withdrawn or not pur-
sued ;: In three cases, the subpoenas were withdrawn after the newsman changed his previ-
ous expression of willingness to comply; one subpoena was withdrawn after the filing of
a motion to quash based on nonexistence of the document sought; in four instances, the
subpoenas were not served for certain practieal reasons, such as the newsman's absence
from the country.

3 The 3 results from the fact that one request related to two newsmen, one of whom
was willing to testify.

¢« The matter of newsmen's subpoenas that were never submitted to the Attorney General
is discussed below. A few of those subpoenas may have related to confidential sources.
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Bombings or threatened bombings were the subject of ten requests. Another
nine related to the events at Wounded Knee, South Dakota in early 1973. Other
requests related to a variety of alleged criminal offenses including kidnapping,
deprivation of rights by law enforcement officers, and violent demonstrations;
and a few related to civil lawsuits.

BUBPOENAING OF NEWSMEN WITHOUT ATTORNEY GENERAL APPROVAL

Sitnations in which a Department employee subpoenaed a newsman without
having the approval of the Attorney General fall into two categories—cases in
which a subsequent request for Attorney General approval was made and cases
in which there was never such a request. Usually, the failure to seek Attorney
General approval was caused by the fact that the particular attorney was not
familiar with the Attorney General’s Guidelines or believed that Attorney Gen-
eral approval was notf requiired where the newsman was willing to testify or pro-
duce the material in question if subpoenaed.

There were five instances in which (1) a subpoena was issued without Attorney
General approval and then (2) a request was made to the Attorney General to
ratify the preexisting subpoena or to approve issuance of a new subpoena.

The survey identified 22 instances in which no request (before or after issu-
ance of the subpoena) was submitted to the Attorney General. Fourteen of these
instances were reported by United States Attorneys and apparently, in most such
cases, issuance of the subpoena was not coordinated with Department officials
in Washington.” At least 14 of these cases of noncompliance with the Guidelines
involved newsmen who were willing to testify or provide material but who re-
quested issuance of a subpoena. Of the remaining cases, in three instances, the
newsman complied with the subpoena ; in two, the newsman was never called as
a witness ; and in three, the Department withdrew the subpoena.

NEWBMEN'S MOTIONS TO QUASH

The survey identified a total of ten instances in which the newsman or his
employer filed a motion to quash a subpoena issued at the instance of the Depart-
ment.” In one case, the motion was granted ; in six cases, it was denied. (One ap-
peal from denial of a newsman's motion is still pending.) In the remaining three
cases, the subpoena was either withdrawn by the Department or became moot.

NEWSMEN'S SUBPOENAS—REQUESTS TO THE ATTORNEY GENERAL
MARCH 1, 1973 To MAY 8, 1975

The attached sheets briefly describe each request for permission to subpoena
a newsman submitted to the Attorney General during the period March 1, 1973
to May 8, 1975.

The sheets are arranged by Division and in reverse chronologieal order. The
summaries indicate whether the newsman had agreed in advance to comply with
a subpoena and, in cases where a subpoena was opposed, indicate the type of op-
position (e.g., motion to quash) and the outcome.

—

¢ Nine of these were cases in which the newsmen had not agreed to issuance of a sub-
poena. One was a case in which the newsman had indicated agreement, but subsequently
changed his position.
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Proceeding: trial R T

Offense: investigation of a particular industry
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discussed matters related to the invest gation, The conversation
was tape recorded and portions were broadcast.

* The Criminal Division sought permission to subpoena the
entire recorded conversation in order to be able to meet the
Government's obli ijons with regard to making material avail-
able to the defense.

The network's attorney stated that material not broadcast
would not be released without a subpoena and that, if a subpoena
were issued, the network would then decide whether to file a
motion to quash.

The request was denied by the Attorney General.




39

Criminal Biviaton

Proceeding: grand jury

0ffense: Obstruction of justice

Date of request April

trial other
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Criminal  Division Date of request April 18, 1975

Proceeding: & grand jury trial * v othex

Offense: Offe . arising from occt

Subpoena to: newspaper
wire service other

2 photographers

Number of persons subpoenaed:

Subpoena for: : documents

Agre
Action:
Comment :
Subpoenas for photographs of events related to the occupation
of the building. Some, but not all, of the photographs had been

previously published.

Officials of the newspaper and the wire service indicated

rvi
their willingness to provide the photographs, if subpoenas were
issued.
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Criminal Division Date of request April

Proceeding: grand jury B trial s other

offense: Unlawful entry (demonstration at White House)

Subpoena to: newspaper radio

wire service L4 other

™ etati T wo service)
Number of persons subpoenaed: 2 (1V station, TV news service)

Suh['lt\-‘n;i for: 2 documents e 1).’1:;{ 0s X . TV film

tape recording
Agreement to i
Action: 4 _ other
Comment :
The demonstration was filmed by a television station and
a news service, The film clips were broadcast on the day of
the demonstration. The prosecutor sought permission to subpoena

the film clips. The station and the news service indicated that
they had no objection to issuance of subpoenas.

A subpoena was served on the station, and it provided the
film,




Criminal __Division pate of request April 10,1975

Proceceding: _ grand jury _ X trial ) other

offense: False declaration before grand jury.

newspaper radio

wire service other

Number of persons subpoenaed: 1 reporter

Subpc 1 ot documents i ~ “phot

testimony

Agreement to issuance of subpoena:

X

Action: Approved by Attorney General

Comment :

The defendant, who s charged with making false state-
ments to a grand jury regarding the source of his knowledse of
a murde claimed that he had learned of the murder from articles
in a Buffalo newspaper. The Criminal Division sought permission
to subpoena the reporter who had written the articles so that he
could verify the articles and explain the timing of the articles
and the surrounding circumstances.

The reporter indicated willingness to testify.

The subpoena was served and was not opposed. The reporter
testified at the trial,
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Criminal Division e of request April 4. 1975

Proceeding: grand jury { trial i other

offense Assaulting federal officers

Subpoena to: newspaper radio
wire service

1 reporter

photos

tape recording

Agreecment » issuance of subpoena: i yes

Action: < Approved by Attorney General

While attempting to arrest the occupants of a van, two
FBI agents were shot at. Shortly afterwards, a reporter saw
the van and heard one of the occupants say th he had just
shot an FBI agent., (The agents could not identify any of the
occupants,) )

The reporter was willing to testify regarding the events,
but requested issuance of a subpoena.

The case is still in the pre-trial stage, and as of
May 5, the subpoena had not yet been served,
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Criminal Division Date of request March 24, 1975

2 A 2 ~ 2 L T,
Proceeding: X grand jury B othex

Offense: Three bombings and one atte

businesses

Subpoena to: g _ newspaper
wire service
Wumber of persons subpoenaed: L (s ion | ¢, attorney)

Subpoena for: X documents * ya 5y TV film

Agreement to issuance of

X

Action: Approved by

Comment

On the day of the bombings,/radio station broadec:
contents of a letter allegedly sent by a radical group, claiming
responsibility for the bombings. The station manager then gave
the letter to the station's attorney.

The Criminal Division sought permission to subpoena the
letter from the station manager and the attorney, The attorney
had stated that the letter would be relinquished upon the
service of a subpoena.




Crimin F - March 14, 1975

Proceeding: other

Offense: Various unla activities of .

othe

Number of ( ed: 2(station manager, atto eyl =

photos L _ TV film

Subpoena

Agreement € i vance of :\:ul‘il;':.".;.':: e yes __ nho
(see below)
Action: - X Approved by Attorney General ___ othex
(in part)

Comment :

In March 1975, a radio station broadcast a tape recording
purportedly made by three fugitives. The station's attorney
provided a copy of the tape to the FBI and stated that, upon
service of a subpoena, he would provi de the original of the tape.

Initially, the Criminal Divi ion sought permission to subpoena
(1) the tape from the manager and the attorney and (2) the manager's
testimony on how the station obtained the tape. However, the
the Attorney General,

latter request was denied by

The Criminal Division received perm ion to subpoena th
tape. Then, the manager changed his position and ywved to qu
subpoena. On April 14, the motion was granted by the district
court.
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Division Date of

Proceeding: grand jury

Offense: _ Three bombin

ena to: newspaper : radio

rvice other

Number of persons subpoenaed: 2 (station manager, attorney)

Subpoena for: documents photos
testimony
Agreement to issuance of subpoena:

Action: __ Approved by Attorney General

A letter, allegedly written by a radical organization,
claiming responsibility for bombings was sent to a racio
station. The station manager turned the letter over to the
station's attorney. The Criminal Division sought permission to
subpoena the letter from the manager and the attorney. The
attorney had stated that, upon receipt of a subpoena, the
letter would be relinquished.
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of request Hiﬁ'f:h i1,

trial other
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rsons subpoen

Subpoer documen
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\greement issuance of

Approved by At
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with the robbery was filmed

newspaper

radio X v

other

1 photographer

subpoena:

Soon afterwards, th»
by a television network photographer.

photus = ™
tape recording

yes

rney General

In early 1973, a rancher
person who was later charged

The defendant was holding a shotgun.

In connection with another trial, the
The Criminal Division sought to subpoena
ony authenticating the

to the Government.

the photographer to obtain testi
The photographer was willing to testify, but requested

film.
that a subpoena be issued,

The subpoena was not served,
Southeast

photographer had left for

film was given

because, by that time, the
Asia.

1975
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Criminal Division Date of request Feb. 26,

Proceeding: X grand jury e trial > other

OFfense: Bombing of ti.l-lc-visinn station

Subpoena to: newspaper radio
k = i
wire service other

. 3 2 (station manager, attorne)
Number of persons subpoenaed: (atation mansgexs ey)

Subpoena for: St documents photos

Agreement to issuance of subpoena: { yes

Action: Approved by Attorney ral

A radio station received a letter, allegedly written by
a radical organization, claiming responsibility for the bombing
of the television station and for other bombings. The station
manager turned the letter over to the station attorney. They
refused to give the letter to the Department voluntarily, but
the Criminal Division stated that it was expected that they
would comply with a subpoena for the letter.




Criminal > Pivision Date of request Feb. 13, 1975

Proceeding: grand jury _ trial .« oBHer

offense: Bomb threat against the President

Subpoena to: 7 newspaper radio

wire service g 1kl other

1l radio station

Number of persons subpoenae

Subpoena for: X documents - photos film

testimony

f,g_;z_‘r‘_-c'uwln to issuance of .‘2Li]_n|).3r__-."i.‘];

Action: X __ Approved by Attorney Genera X other

Comment :

A letter was sent to a radio station by a group which
stated that it was going to bomb a hotel when the President
was there,

The U,S. Attorney's office sought permission to
subpoena the letter from the station.

The station filed a motion to quash which was denied,
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Division Date of request Jan, 24, 1975

.

Proceeding: X grand jury trial : other
! Jur} T= o

Offensc: bing of office building

radio

wire service - other

Number of persons subpoenaed; ews paper reporter)

Subpoc for: _'\' documents photus

testi

Agreement C ice of subpoena:
I 5

Action: _' Approved by Attorney Ge
Comment: ;

After the bombing of the office building, an underground
newspaper published an article or the bombing and inc 1 the
text of a letter regarding the bombing, allegedly written by a
radical organization claiming responsibility. Representatives
of the newspaper stated that a reporter had the letter. The
reporter's attorney stated that the original was no longer
available, The Criminal Division sought and obtained permission
to subpoena the letter from the newspaper and the reporter,

Then, a motion to quash the subpoena was filed by the
reporter, based in part upon the allegation that the letter
no longer existed., Prior to a hearing on the motion, the
Department withdrew the subpoena,
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Criminal ____ Division Date of request Jan. 14, 1975

Proceeding: grand jury _X = trial s other

Offense: _ Illegal transport g of explosives _

Subpoena to: 4 4 34 radio

wire service other

persons subpoenaed: 1 reporter

Number of
Subpoena for: cocuments

tape recor
Agreement to issuance of subpoena: yes

Approved by Attorney General

A newspaper published an article attributing to the de-
fendant statements contrary to the defense theory expected to
be used at the trial. The Criminal Division sought permission
to subpoena, for purposes of verification, the reporter who had
written the article, z

The newspaper's attorney had stated that the subpoena

would be opposed,

After service of the subpoena, the reporter filed a
motion to quash. However, the issue became moot due to the
absence of the reporter at the time of the trial.




Division
Proceeding: grand jury

Offense: _Kidnapping

Subpoena to: newspaper radio

wire service L0 other

Number of persons subpoenaed:

Subpoena for: document s A photos re X film

X testimony tape recording

greement to issuance of subpoena: yes X no

Action: X ___ Approved by Attorney General other

Comment :

The events that were the subject of the trial were filmed by
a television network. At a pre-trial conference, the defense
attorney stated that he wished to obtain portions of the film.
The court asked the Government to join in the request, with the
understanding that the subpoena tvould be dropped in the event
that the network opposed it.

The subpoena was never served.




Criminal Division Date of request Nov. 29

Proceeding: grand jury X trial ) other

Offense: sses L_nn of unregistered machine gun

Subpoena to: newspapeoer ) radio

wire service other

1 (television network)

of persons subpoenaed:

X

Subpoena for: _ documents photos
testimony tape recording

X

Agreement t ssuance of subpoena: . yes _ no

Action: Approved by Attorney General .= “other

A television network filmad certain events and
one of the films showed the defendant carrying the machine gun
in question., The film had already been given to the Govern-
ment, in connection with a prior trial,

An agreement had been reached, under which the Govern-
ment would issue a subpoena and the film and a certificate of
authenticity would be provided.

The subpoena was served, but it became unnecessary to
obtain the film because the defendant agreed to stipulate the
pertinent facts,

197
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of request Nov. &£ 1974

trial X other

change of venue hearing/

Subpoena to:
k

Number of persons subpocnas 4 -elevision station its director)

Subpoena for:

Agre
Action:

G me.

A television station had filmed an interview with the
principal defendant. The defendant sought a change of venue
on the ground of adverse pre-trial publicity.

The court st ..d that the Government obtain the f£ilms
for use at the hearin An offiecial of the station was willing
to provide the films, but requested that a subpoena be issued,
The subpoena for the filw ; complied with.




Division of request March 17, 1975

grand jury IS = o L __ other

r offe

subpoenaed 1 reporter
vocuments photos TV Film

tape

i)i.'_' low

other

A newspaper reéported witnessed several incidents of violence.
He indicaced willingness to test ify before a grand jury with regard
to the :-incidents if it did not interfere with his work.

The Attorney General approved the request. The reporter
was actually subpoenaed one day before the Attorney General's
approval.

After the reporter received the subpoena, his attorney
stated that the subpoena would be re ited. The Civil Rights
Division then withdrew the subpoena.
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Civil Rights _ Division Date of request March 5, 1975

Proceeding: grand jury X trial - other

offense: Violent interference with federally protected rights

and with federal court order

Subpoena to: X newspaper radio X

wire service other

Number of persons subpoenaed; 8

Subpoena for: documents photos TV £ilm
X testimony tape recording
Agreement to issuance of subpoena: __ yes no

Action:

X __ Approved by Attorney General other

Comment :

A violent assault was filmed by three
television stations. The films had been subpoenaed previocusly,
but the testimony of the cameramen was needed to authenticate
the films and perhaps to provide information on the stated in-
tention of a crowd.

The Civil Rights Division's request also related to sub-
poenaing representatives of two newspapers and three television
stations who would be asked to authenticate news clippi and
television news scripts regarding court-ordered desegregation.

Each of the newsmen was willing to testify, but requested
iSSUnllL‘(.‘ Gr a :"-pr(ll."l'le'!,

Originally, two defendants were to be tried together, but
after the start of the trial the two cases were severed. At the
trial of the first defendant, because of evidentiary rulings,
only four of the persons subpoenaed testified.

Three of the four, all television cameramen, were sub-
poeaned to testify at the second trial. Because Attorney
General approval had been obtained for the original trial
(which was to have been joint), no further request for Attorney
General approval was made.




Division Date of request Oct. 17, 1974

grand jury trial ° ___ other

Dffense: Deprisation of rights

Subpoena to: ) WSpaper radio X v

wire service other

3 c 4 st
Number of persons subpoenaed: & executives

Subpoena for: documents X photos X ™V film

testimony tape recording

Agreement to issuance of subpr b yes no
. X
Action: A Approved by Attorney General other

The incidents in question were filmed by several
television stations and were photographed by newspapers.
The Civil Rights Division sought permission to subpoena
films from three television stations and photographs from
one newspaper.,

Each of the news organizations was willing to provide
the material, but requested issuance of a subpoena.




a8

gk Civil Rights Division Date of

Proceeding:

ey

Offense:

Subpoena to: newspaper radio X ™V
AR wire other
rsons subpoenaed: 2 (TV station; a phot

P« X

documen phot

tape

suance of

Approve

L, G AT

Comment ;

a police officer.
n photo-

s and the

A prisoner was allegedly beaten by
The victim was photographed by a television stati
grapher. The request
photographer so that he

was to subpoena the photograpt
£y them at the trial.

could identi

The station -eed to provide the photo; -aphs and the
testimony, but requested that subpoenas be ued,

The subpoenas were served and were complied with,
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Civil Rights ___Division Date of request

Proceeding: grand jury X trial

Offense: Dep "ivation of rights (shootings at a university)

Subpoena to: _X _ newspapex e radio" & v

X wire service X other

university news service

Number of persons subpoenaed;: 8 phorographers

Subpoena for: documents X photos IV film
testimony tape recording
Agreement to is > of subpoena: yes

Action: g Approved by Attorney General

Many photographs were taken of the events surrounding the
shootings. The Civil Rights Division sought to subpoena eight
photographers in order to have them identify their photographs
and testify regarding the events they observed.

Each of the photographers was willing to testify but
requested issuance of a subpoena.

Eight subpoenas were served; six of the eight photographers
were asked to testify.




60

__Civil Rights _ Division of request _Aug. 26,

Proceeding: ~l grand jury trial X other

Offense: . Violent interfer

Subpoena to:
wire service
Number of persons subpoenaed: _er?ju_l'jﬁ_fdili r
Subpoena for: _____ documents
W =i testimony o e recording

Agreement to issuance of subpoena:

Action: Approved by Att

Comment :

Two juveniles were charged with throwing a Molotov
cocktail at a home purchased by a black family and with
painting racial epithets on the property. The property was
filmed by a television statiom.

The station was willing to provide the film, but
requested issuance of a subpoena.

The subpoena was served and was complied with.

juveni le delinquency

__19 T4

pPro-

g/
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Civil Rights Division Date of request June 1, 1973

Proceeding: grand jury :\______ trial <+ ¢ —othex

Offense: Violent deprivation of rights, kidnapping

Subpoena to: x___ newapaper . -+ o et xadle - - GiEV
wire service . othex

Number of persons subpoenaed: ] L Y o PN ey
Subpoena for: documents i 4] photos DR NI

A testi tape recording
Agreement to ice of subpoena: ‘\___ yes " no
Aeti X et N e -nevy Ceneral ther
Action: Approved by Attorney Genera L e ERET

Comment :

The reporter had interviewed one of the defendants several
times and had obtained s ificant information which was provided
to the Department. The Civil Rights Division sought permission to
subpoena the reporter in order to obtain his testimony on key
aspects of the case. He had indicated willingness to testify but
requested issuance of a subpoena.

Prior to the Civil Rights Division's request, and without
seeking the approval of the Attorney General, the U,S. Attorney's
office had subpoenaed the reporter, The Civil Rights Divisi
stated that a motion to quash that subpoena would be filed,

cond subpoena was served and was complie ith,
The second subpoena was served and was complied with

g
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___Antitrust _ Division of request Jan. 21, 1975

Proceeding: X grand jury trial i

other

Offense: Price fixing conspiracy among certain manufacturers

Subpoena to: newspaper radio ™V

wire service X other
Frade letter publisher
Number of persons subpoenaed: 2 (the company and its president)

Subpoena for: X documents  _ photns —d TV film
X testimony _ tape recording

Agreement to issuance of subpoena: yes X no

Action: X___ Approved by Attorney General _ other

Comment:

The purpose of the subpoenas was to determine whether
the publishing company's activities (e.g., weekly price reports)
were part of a conspiracy. Because of the possible involvement
of the company in a consipiracy, waiver of the requirement of
prior negotiation was sought by the Antitrust Division and was
granted by the Attorney General.




63

Antitrust

Jan, 15, 1975

Division Date of request

Proceeding: grand jury ’ trial i other

Unreasonable restraint of trade in the licensing of

Subject:

syndicated features to newspapers (civil cases)

Subpoena to: X newspaper radio TV
wire service other

Number of persons subpuenaed: 13 editors and publishers

Subpoena for: __ documents __ photos

__5__ testimony _ = tape recording
Agreement to issuance of subpoena: __§_# yes
Action: _hi_,,_ Approved by Attorney General

Comment :

The request pertained to testimony relating mainly to
the business aspects of publishing newspapers. Each of tie
editors and publishers was willing to testify, but requested
issuance of a subpoena.

None of the subpoenas was opposed. However, because
the case was settled prior to trial, none of the newsmen
testified.
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Antitrust pivision Date of request May 1, 1974

Proceeding: ___ grand jury trial X other

Subject: Boycott by independent truckers

(civil investigation)

Subpoena to: newspaper radio v

wire service X  other
association

Number of persons subpunnaud: 1 company

Subpoena for: __X documents photos v £fil

testimony tape recording

Agreement to issuance of subpoena: yes X no

—

Action: X Approved by Attorney General _ other

Comment ;

This eivil investigative demand (CID) requested documents
concerning a proposed boycott by independent truckers.

It was addressed to an incorporated association whose
activities included publishing a magazine,

The association moved, in court, to modify or set aside
the CID on the ground that it impaired the free association
rights of its members. Prior to any court ruling, the boycott
ended and the CID was withdrawn.




Criminal = 2 Division Date of requcst 11/15/74

Proceeding: grand jury X trial ____ other

Offense: Eﬂ?”“ss:”“ of unpfgjstered machine gun

Subpoecna to: newspaper radio

wire service other

Number of persons subpoenaed; 2 (photographer, executive) o

fabpoena for: documents photos _ TV film

% testimony tape recording

Agreement to issuance of subpoena: x yes no

Action: X Approved by Attorney General ; other

Comment ;

A photograph showing the defendant holding a machine gun
was published at the time of the events, The Govemment
had already obtained the photograph, but sought to obtain the
testimony of the photographer and a wire service executive re-
garding the chain of custody of the negative,

Both persons were willing to appear, but requested that
subpoenas be issued.

The subpoenas were served, but it became unnecessary for
the newsmen to testify because the defendant agreed to stipulate
the pertinent facts.
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Ct_'iminal Division Date of request }_1_/14”‘:*

Proceeding: X grand jury L xlal = other

Dffense: Threatening the life of a foreign leader

Subpoena to: newspaper radio X v
wire service other

Number of persons subpoenaed: 2 (reporter, T.V. station)

wubpoena for: on documents 4 phatos .« - % IV .Lilm

% . . testimonys . - tape recording
y (see below)
Agreement to issuance of subpoena: X yes o no

Action: __x _ Approved by Attorney General _ other

Comment :

During an interview filmed by a television station, a member
of a certain organization stated that his organization would
assassinate a foreign leader. The Criminal Division sowght per-
mission to subpoena films of the interview (including portions
not shown on television) and the reporter who conducted the inter-
view. The reporter would be asked to authenticate the film
and to provide information on the background of the interview.

The station was willing to provide the film, but requested
issuance of a subpoena. The U.S. Attorney's Office anticipated
that there would be no objection to subpoenaing the reporter.
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Division Date of request 11/7/74

Proceeding: grand jury __ ' txrdal ; other

Offense; Bombing of residence of corporation executive

Subpoena to: newspaper radio

wire service other

Number of persons subpoenaed: 1 (newspaper)

Subpoena for: X uocuments photos TV film
testimony _ __  tape recording

Agreement to issuance of subpoena: X yes

Action: X  Approved by Attorney General
Comment :

An underground newspaper received a letter regarding the
bombing. 2urportedly, a radical organization claimed responsi-
bility for the bombing.

The Criminal Division sought permission to subpoena the

letter from the newspaper. The newspaper's attorney had stated
that the letter would be provided, if a subpoena were issued.




68

Criminal Division Date of requestl(0/10/74

Proceeding: e grand jury trial _ other

Dffense: Bombing of a hotel

Subpoena to: newspaper radio
wire service g other

Number of persons subpoenaed: 1 station manager

Subpoena for: X documents photos
testimony o tape recording
Agreement to issuance of subpoena: yes T TrI e
Action: ____x _ Approved by Attorney Genkral . . - . .Other
Comment ;
A radio station claimed to have received a letter from a

radical group claiming responsibility for the bombing. The
station's manager refused to provide the letter to the Government,

A subpoena was served. The manager filed a motion to quash
which was denied by the district court. The manager refused to
produce the letter. He was held incontempt by the district
court. The matter is now on appeal.




Criminal ____ Dbivision Date of request 2/23K7ﬁ

Proceeding: grand jury . A trial ~___ other

Offense: pegling in firearms without a license; related

newspaper radio

wire service other

Number of persons subpoenaed: 1 (station business manager)

Subpoena for: = documents phote:
testimony tape recording
yes no

other

Federal agents permitted a television station to film an
undercover purchase of firearms. The Criminal Division sought
permicsion to subpoena the film and the person or persons who
took it. The station business manager agreed to provide the
film, but requested issuance of a subpoena.

A subpoena was served on the station and the film was
obtained for use at the trial. No station employee was called
to testify, because the defendants stipulated to thefilm's
authenticity.

62-048 O - 76
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Criminal Division of request 9/4/746

Proceeding: grand jury X trial e other

0ffense: Assault on federal officers

Subpoena to: X newspaper ___ radio o

wire service other

Number of persons subpoenaed: 1 reporter

Subpoena for: - documents photos v

X testimony tape recording
See

ir\'].'l.’f‘l:l'._"-'li' to 'IS:;'\'.{,'.'\(‘!.' Gf Eii]]‘ oena ; Jes no
& ! ¥ = below.

Action: x  Approved by Attorney General ____ other

Comment ;

One of the defendants was interviewed by telephone by a
reporter from a college newspaper. Without seeking the epproval
of the Attorney General, the U.S. Attorney's Office subpoenaed
the reporter. When the Criminal Division learned of the sub-
poena, it cause a motion to quash to be filed. That motion was
granted. 3

Subsequently, the Criminal Division sought and obtained
the Attorney General's permission to subpoena the reporter.
Originally, the reporter had indicated that he would testify
if subpoenaed.

After the second subpoena, the reporter changed his position.
He was not called to testify, because the case was dismissed by
the Government before it went to trial.
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_Crimine _____ Dbivision Date of request __3/2?f?f4

Proceeding: grand jury x trial "~ other

offensc: Assault on federal officers

Subpoena to: X newspaper radio

x wire service other

= 9 o tn e
Number of persons subpoenaed: 2 photographers

Subpoena for: uocuments photos TV £ilm

X

testimony . st tape recording
Agreement to issuance of subpoena:

Action; ___x  Approved by Attorney General

Comment :

Several weeks before the shootings upon which the charges
are based, photographs were taken showing certain of the
defendants with rifles. The photographs had been provided to
the Government. The Criminal Division sought permission to
subpoena the photographers to have them authenticate the pictures.
Each was willing to testify, but requested that a subpoena be
issued.

Subpoenas were issued. Each reporter gave authentication
testimony at the trial.




Criminal Division Date of request _8’!]-”?"‘

Proceeding: grand jury trial : other

Offense: __ Theft of cattle

Subpoena to: newspaper radio

X wire service other

Number of persons subpoenaed: 2 photographers

Subpoena for: Gocuments photos
testimony tape recording
Agreement to issuance of subpoena: ‘ yes no

X

Action: Approved by A SEIEeTE ___other

Comment :
Evidence connecting the defendant with the theft could
be supplied by two photographers, one of whom photographed the

defendant herding the cattle.

Each of the photographers was willing to testify, but
requested that a subpoena be issued.

Subpoenas were served. However, the case was dismissed
before the trial began.




iminal _ Divisio of request _?;".'-3/7"*

Proceeding: y trial 3 other
o - ——

Offense:

radio

other

photos IV EL L

tape recording

suance of subpoena: 3 1 no See
2 v o below

Approved by Attorney Gener:z other

A wire service dispatch described an interview with an
d member of an organization who claimed responsibility
mailing bo to certain embassies. The wire service re-

fused to permit the FBI to question the reporter who had conducted

the interview.

Subsequently, a newspaper published an interview with a
named person who claimed to be the leader of the organization
responsible for the mailing of the bombs. The reporter was

willing to testify, but requested issuance of a subpoena.

Issuance of the subpoenas was approved by the Attorney
General, but neither reporter was served with a subpoena.
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Criminal Division Date of request 6/11/74

Proceeding: x grand jury trial . other

Offense: jank robbery, other offenses

Subpoena to: newspaper % radio
wire service other

Numbexr of persons subpoenaed: ! ion manager _

Subpoena for: documents photos

tape recording
ore t to issuance of subpoena: yes
Action: v __ Approved by i seneral

Comment ;

A radio station played a tape recording
apparently made by a fugitive harged with bank robbery and
other offenses and other perso who may have taken part in the
robbery. The station manager refused to make the original
of the tape available.

A subpoena was issued for the tape. The manager's motion
to quash was denied. He refused to produce the tape and was
held in contempt. The judgment of contempt was affirmed by the
court of appeals, and the Supreme Court denied certiorari,
[These proceedings also related to the subpoena resulting from
the June 7, 1974 request of the Criminal Division. ]




Division
Proceeding: rrand jury %
: A grand jury trial

Offense; Kidnapping

Subpoena to: newspaper radio

wire service other

Number of persons subpoenaed: spondent
Subpoena for: documents photos
tape recording

Agreement ¢ suance of subpoena: yes no See
below

Action: =% Approved by Attorney Gene: _ o other

Comment: :

The alleged offense was witnessed and filmed by a televi-
sion network news team. A subpoena for the film was approved
previously. The Criminal Division sought permission to subpoena
a correspondent who was an eyewitness and who could suthenticate
the film.

A network attorney stated that, if subpoenaed, the corres-
pondent would cooperate and that the network would probably
not litigate the subpoena issue.

After the subpoena was served, the network changed its
position and advised the Department that it would file a
motion to quash. The Department then withdrew the subpoena.




Criminal _ Division Date of request _[}_/7_1’_7_"_1’4____

Proceeding: % grand jury & trial .. other

Offense: _Bopmhing of office of state official

Subpoena to: o newspaper oz radio
wire service other

Number of persons oenaed; 1 station manager

subpoena for: document s photos

tape recording
Agreement to issuance of res no
Action: Approved by Attorney vral othes

Comment: A radio station obtained a letter

from a radical organization regarding the bombing. A subpoena
for the letter was served upon the station's attorney, but he

stated that the letter had been given to the station managar.

The manager refused to produce the letter.

A subpoena was served on the manager. His motion to
quash was denied, He refused to produce the letter and was
held in contempt. The judgment of contempt was affirmed by
the court of appeals, and the Supreme Court denied certiorari.
[See the memorandum on the June 1l request of the Criminal
Division.]




Criminal Division Date of request June 4, 1974

Proceeding: X grand jury trial *___ other

Offense: Bombing of office of state official

Subpoena to: newspaper radio
wire service other

Number of persons subpoenaed: 1 station attorney

Subpoena for: X documents photos TV film

testimony tape recording

Agreement to issuance of subpoena: _ yes X

X

Action: Approved by Attorney General

Comment :
A radio station obtained a letter from
a radical organization regarding the bombing. The letter was

given to the station's attorney who stated that he would not
surrender it without a subpoena.

An Assistant U.S. Attorney issued a subpoena, without
securing the permission of the Attorney General, The station's
attorney refused to produce the letter. On the following day,
the Attorney General approved subpoenaing the attorney. The
attorney stated that he no longer had the letter, [See
memorandum on June 7, 1974 request.]




Criminal Division Date of request May 1974 (C)

Proceeding: i grand jury trial =3 other

Offense: Demonstration in Washington, D. C.

Subpoena to: _ newspaper radio

wire service St other

Number of persons subpoenaed:

Subpoena for: _ ducuments 7 photos

testimony . tape recording

Agreement to issuance of subpoena: _ X yes e eSno

Action: X Approved by Attorney General other
PP b, b =,

Comment :

Pictures of the demonstration were taken by a newspaper
and a telavisionm station. The Criminal Division sought per-
mission to subpoena photographs and television film,

The newspaper and the station were willing to provide
the material, but requested issuance of subpoenas.




Criminal

Division Date of request April 3, 1974

Proceeding: X grand jury trial ) other

Offense: Activities of organized crime

Subpoena to: newspaper radio

wire service e other

Number of persons subpoenaed: 2 reporters

Subpoena for: uocuments photos

X

testimony tape recording

Agreement to issuance of subpoena: X es
—7see below

Action: X Approved by Attorney General
Comment: :

Two reporters happened to be at a restaurant when a con-
versation occurred between a person under investigation by the
grand.jury and another person. One of the reporters overheard
the latter persons discuss the grand jury. The conversation
was material to the investigation. The reporter was willing to
testify, but requested that a subpoena be issued,

The request regarding the other reporter was conditional
and depended upon whether he had also witnessed the conversation,
The Attorney General gave his approval with regard to both
reporters,

4 The second reporter was reluctant to testify
and was not served with a subpoena,

&
i
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Criminal Division Date of refquest QEfi}_}?jfL

Proceeding: grand jury X trial ° ___ other

offense: Bribf'_‘l

Subpoena to: newspaper radio

wire service = other

Number of persons subpoenaed: 1 reporter

Subpoena for: I~ documents photos

X

testimony tape recording

Agreement to issuance of subpoena: yes X no

X

Action: Approved by Attorney General _ . other

Comment :

one of the defendants claimed that he had not been present at a
particular event. A newspaper article written by a reporter
who had attended the event stated that the defendant was present.

The U.S. Attorney's office sought permission to subpoena
the reporter to obtain her testimony regarding the defendant's
presence at the event.

A motion to quash the subpoena was filed and was denied.
The reporter testified.




2 %
C‘_:_L_mlli‘t_l'__—_—__‘___ Division Date of request March 12, 1974

Proceeding: X grand jury other

Offense:

Subpoena to: newspaper radio X

wire service other

Number of persons subpoenaed: 1 (television network)

Subpoena for: ___ documents  _ photos _X___ TV

film
testimony tape recording
Agreement to issuance of subpoena: yes
Action: X Approved by Attorney General
Comment :
The alleged kidnapping and related events were filmed
by a television network and were later broadcast. Network

officials stated that they would provide the films, but re-
quested that a subpoena be issued,.
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Criminal Division Date of requestFeb, 22, 1974

Proceeding: grand jury X  trial : other

offense: Conspiracy to receive bribes (relating to award

of federal contracts)

Subpoena to: X newspaper radio

wire service other

Number of persons subpoenaed: 1 reporter

X documents photos - film

Subpoena for:

X

testimony tape recording

X

es no
—Tee be¥0w

Agreement to issuance of subpoena:

Action: X Approved by Attorney General other

Comment :

In 1971 a reporter had interviewed the defendant by
telephone and had published an article based upon the interview.
The interview related to the subject of the trial,

The Criminal Division sought permission to subpoena
the reporter and his notes to obtain his testimony regarding
the published information. The newspaper's attorney ac

knowledged that there was no basis for opposing a subpoena.

However, when the newspaper's attorney refused to
permit the Department to interview the reporter before the
trial, it was decided not to serve the subpoena and the
reporter did not testify.




Criminal Division

Proceeding

Offense:

grand jury __x

Date of request Feb. 12, 1974

trial other

Unlawful entry, demonstration at a

university hospital

Subpoena to: newspaper

wire service

1 fre
Number of subpoenaed: 1 (te

radio X v

other

levision station)

persons

Subpoena for: documents

testin

issuance of subpo

X

Approved by Attorne
P b

demonstration was filmed by
reed to provide the film

The
The station
issuance of a subpoena.

2y General

photes X

recording
no

other

a television station,
¢lips, but requested

The subpoena was served, and the film was produced at

the trial.




54

Criminal __ Division pate of request Feb. 12, 1974

Procceding: il grand jury X  trial 3 other

0ffense: Ass-ult on federal officers

Subpoena to: g newspaper radio

wire servic other

Number of persons subpoenaed: (photographer, executive, editor)

Subpoena for: documents photos TV film

X

testimony tape recording

Agreement to issuance of subpoena: yes no
e seebrlow
Action: __X Approved by Attorncy General

Comment :

A wire service photographer took pictures of a cocon-
spirator holding a machinegun during the events in i
The Criminal Division sought permission to subpoena 2 negatives
from an executive of the wire service and also the photographer
and an editor who could testify regarding the chain of custody
of the negatives. The three newsmen had indicated willingness
to testify, but requested that subpoenas be issued,

After the Attorney General had approved issuance of the
subpoenas, the wire service changed its position regarding
release of the negatives and stated that, if necessary, it
would move to quash the subpoena. However, the wire service
offered an alternative under which the FBI made prints in a
darkroom of the wire service.

Because of the way the trial developed, neither the
photographs nor the testimony was required,




Criminal ___ Division Date of request ﬂ“_-__!_(}_v__l;g_ﬂ'

Proceeding: grand jury R trial p other

0ffense: Mail fraud in the sale of cosmetics

and self-improvement courses

Subpoena to: y newspaper r

X

wire service other

Number of persons subpoenaed: 1 reporter

Subpoena for: Cocuments e I;h(;l':'!:;
testimony tape recording

Agreement to issuance of subpoena: yes X

Action: Approved by Attorney General

A reporter was present at a meeting at which the
principal defendant discussed plans relevant to the
prosecution. This was described in a news story.

The reporter was willing ‘to testify, but her
employer opposed it.

The employer filed a motion to quash that was denied
by the district court. The reporter testified at the trial.
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Criminal Division pate of request _I_JL'C' .I;S' 1973

Proceeding: grand jury _X g trial =i oEner

offense: Assault and receipt of stolen documents

Subpoena to: newspaper

wire service

reporter

Number of per subpoenaed:

Subpoena for: _ docum s _ photx
testin

Apreemel to issuance of subpoena:

Action: Approved by

Comme

When federal agents sought to serve a search warrant,
of the defendants usec : in an effort to drive
agents away newspaper reporter witnessed the events
describe in a published article,

The Criminal Division sought permission to subpoena
the reporter to obtain his testimony regarding the events.
The reporter was willing to testify, but requested issuance
of a subpoena.

The subpoena was served, and the reporter testi fied
at the trial,




Division

Proceeding: grand jury i ; other

ODffense: Assault with a deadly

Subpoena to: news

X

wire service

Number of persons subpoenaed;

Subpoena for: nts o photocs

tape recording

Agreement to issu: 1 yes

Action: 25 Approved by Attorney General

Comment :

A wire service photographer took pictures of the scene
of the crime., The U.S. Attorney's office subpoenaed the
photographs, without obtaining the approval of the Attorney
General. That subpoena was quashed, and a request was made for
the Attorney General's approval.

The wire service was willing to provide the photographs,
but requested issuance of a subpoena.

The second subpoena was served, and the photographs
were produced at the trial.




Criminal Division Date of request

Proceeding: grand jury X trial

Aug 5, 1973

ety 1

_ other

Offense: Assault on federal officers (resulting from a "shoot

out" with members of an extremist organization)

Subpoena to: X newspaper radio
wire service other

Number of persons subpoenaed: 2 reporters
k I =,

Subpoena for: documents el photos

X

Agreement to issuance of subpoena: X | yes
Action: X Approved by Attorney General

Comment :

TV film

testimony tape recording

no

_ other

Several days before the ''shoot out", each reporter

interviewed the leader of the extremist organization,
leader made statements regarding such matters as prior
plans to shoot policemen.

Each of the newsmen was willing to testify, but
requested that a subpoena be issued.

Each was served with a subpoena and testified at
trial.

The

the




3Y

Criminal Division Date of request Aug. 7, 1973

Proceeding: grand jury % trial X other

change of venue
Offense; Bribery, mail fraud and other offenses on

the part of a state official and other persons

Subpoena to: X newspaper radio S
X wire service other

number not specified

Number of persons subpoenaed:
Subpoena for: X documents photos
X testimon; tape recording

Agreement to issuance of subpoena: yes -
sée below

Action: Approved by Attorney General X other

Comment :

In seeking a change of venue, the defendants raised the
issue of prejudicial pre-trial publicity. For its response,
the Criminal Division wished to obtain from newspapers and
television stations, etc. information regarding news coverage
and circulation. A request was submitted to the Attorney
General, but, based on the belief that the guidelines did not
apply to such information, the request was then withdrawn,

The Criminal Division wrote the U.S. Attorney that he could
proceed with the subpoenas,

Subpoenas were issued, and there was opposition by
a wire service due to non-compliance with the guidelines.
The Department did not attempt to enforce the subpoenas;
there was no testimony by the press,




9o

Criminal Division Date of request March 23, 1973

Proceeding: X grand jury trial g other

Offense: Various offenses

Subpoena to: newspaper - radio

wire service = = other

Number of persons subpoenaed: 3 (television networks)

Subpoena for: _ documents __photga: - X TV £flm

testimony tape recording
Agreement to issuance of subpoena: X yes
Action: X Approved by Attorney General

Comment :

The networks had broadcast films showing some of the events
in question. The Criminal Division sought permission to subpoena
films that were broadcast.

Each of the networks was willing to provide its films, but
requested issuance of a subpoena.
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Criminal Division Date of request March 6, 1973

Proceeding: grand jury X trial g

__ other

Offense: Perjury on the part of a policeman

Subpoena to: x newspaper Nz radio

wire service other

Number of persons subpoenaed: 1 reporter

subpoena for: documents photos

X testimony tape recording

X

Agreement to issuance of subpoena: yes

X

Action: Approved by Attorney General

A woman who was a Government witness had told a
reporter that she had seen her husband, a gambler, make
payments to certain policemen, The Criminal Division sought
to subpoena the reporter to obtain testimony to support the
woman's testimony.

was

The reporter/willing to testify, but only under

subpoena,

He was served with a subpoena and testified at the
trial,




Special Prosecutor fvied pate of request May 6, 1974

Proceeding: ____ grand jury X trial other

Offense: False testimony before a Senate committee

Subpoena to: _  newspaper - “xadio

wire service other

Number of persons subpocnacd: 1 reporter
I I

X

Subpoena for: documents photos TV film

tape recording
Agreement to issu na no

Action: e e y i ~__otherx

Comment :

Oae month before the Senate hearing at which the alleged
false testimony was given, the defendant was interviewed by a
reporter regarding the subject of the testimony., Information
published in an article based on the interview was contrary to
the defendant's subsequent testimony.

The reporter had a transcript of relevant portions of
the interview, The Special Prosecutor's Office requested
authorization to subpoena the reporter in order to obtain (1)
his testimony regarding published information and (2) the
transcript of the interview.

The reporter stated that he would testify and produce
the transcript, only under subpoena,
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Division Date of request Apx, 28, 1975

Proceeding: grand jury trial d other

Offense; Tax ev

Subpoena to: { newspaper radio

wire service other

Number of persons subpoenaed; 1 reporter

Subpoena for: documents _ photos

tape recording
yes

Attorney General N sissother

A local official was charged with diverting to his own use
funds which he had solicited for the municipality. During the
time of the solicitation, the official was interviewed by a news-
paper reporter regarding alleged diversion of the funds. The
Tax Division sought to subpoena the reporter in order to obtain
testimony regarding notice to the official of the alleged
diversion and the official's response.

The reporter was willing to testify, but requested
issuance of a subpoena. The trial has not yet taken place.
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Mr. Kastenaerer. Next, the Chair would like to call Mr. Jack Nel-
son and Mr. Fred Graham, who are representing the Reporters Com-
mittee for Freedom of the Press, they bring members of the Executive
Committee of that organization.

TESTIMONY OF JACK NELSON AND FRED GRAHAM, MEMBERS OF
THE EXECUTIVE COMMITTEE, REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS

Mr. Gramay. Good morning, Mr. Chairman.

Mr. Kastenyerer, Mr. Graham, Mr. Nelson, you have a brief state-
ment. You may read it for us if you would.

Mr. Nersox. Yes, we do have a brief statement. I think in addition
to that we might like to address a few of the remarks that Mr. Scalia
made in his opening statement at the end of this, if it is all right with
the committee.

Mr. KASTENMEIER. Yes.

Mr. Nerson. The Reporters Committee is the only legal research and
defense fund organization in the Nation exclusively devoted to pro-
tecting the first amendment and freedom of information interests of
the working press.

The organizational premise of the committee was that the constitu-
tional interests of the working press may be different from the inter-
ests of media owners or groups with an interest in preserving first
amendment rights. The committee was formed at an open meeting at
Georgetown University in March, 1970, in response to the threat posed
by the Justice Department’s subpena policies. It has been funded by
personal donations from steering committee members, by contributions
from firms, organizations and individuals in the news media, and by
modest foundation grants.

On behalf of the reporters committee and of the working press as
a class whom our committee represents in court and in other ways we
appreciate the opportunity to testify before this subcommittee on a
subject which is of eritical importance to the Nation.

Because we have faith that the Congress wishes to protect an en-
courage first amendment guarantees, we believe that the Congress
should pass an absolute and preemptive privilege statute, protecting
journalists from being ordered to disclose unpublished information
before any executive, legislative or judicial body of Federal, State or
local government.

We strongly oppose any limitation on this privilege. We would also
strongly oppose any legislation that is not preemptive, that is, which
does not extend the Federal protection to journalists involved in State
court proceedings.

This is the position that the reporters committee has taken in pre-
vious testimony in Congress. We have spelled out our reasons in detail
on those occasions. Brieflv, they are that courts have tended to stretch
qualifications that have been written into State shield laws, and we
fear that a qualified Federal law would weaken the rights of journal-
ists to protect their sources, and could encourage prosecutors and
others to subpena reporters.

We believe that the first amendment protects journalists from being
compelled to testify under circumstances that impair their capacity to
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collect and publish news. Despite the Supreme Court’s adverse decision
in Branzburg v. Hayes, lower courts have quashed subpenas against
journalists in a number of cases since Branzburg. Also, journalists
have generally demonstrated a determination to resist compelled testi-
mony that seems to have discouraged some efforts to subpena reporters.

In short, the Branzburg case has not proved to be the disaster that
some feared it would be, and we fear that reporters might be inviting
a worse result if they supported a qualified shield bill simply to get a
law on the books.

This is not to say that subpenas are not a problem, they are. Both of
us, for instance, have been sull)pen:mcl since Branzburg. Perhaps signifi-
antly, both avoided testifying. Even if a reporter manages to avoid
testifying about confidential matters, as both of us did, being sub-
penaed is unpleasant, distracting, and expensive.

The Reporters Committee constantly hears complaints from small
publications and underground and student papers that they would go
under if they have to bear the full financial brunt of resisting subpenas.
We help them if we can, but obviously a better aid would be an unquali-
fied, airtight shield law that would preclude the subpenaing in the
first place.

We appreciate the interest of this Subcommittee, and its Chairman,
in the problems of journalists in the wake of Branzburg. But we feel
that a qualified shield law might make the situation worse, and so we
oppose H.R. 215.

We did not go into a section by section analysis of H.R. 215, because
we oppose any qualification. But 1 would like to make a couple of
comments, and maybe Fred Graham would, too, concerning some of
Mr. Scalia’s statement.

Number one, he mentioned in the past 2 years the Justice Depart-
ment has had 46 subpenas, I believe. Well, in the past year alone the
reporters committee has chronicled cases of 46, actually 46 cases in
which subpenas have been litigated, and only three of these were Jus-
tice Department. cases. There were all together 26 Federal cases and
20 State cases, and that was in the last year alone. There is no ques-
tion about the increasing costs of fighting these. Last year, for example,
the “Boston (Globe™ had to pay out $38,000 in one case. The Bill Farr
case in Los Angeles has already cost over $100,000, and the Case of
the “Los Angeles Times” and the Baldwin tapes cost over $20,000, and
is still costing money because the I..A. Times is now trying to recover
those tapes because they still may hold some investigative value. Yet
they have been in the hands of the court for over 2 years. The case has
been concluded and we still cannot get our own information back.

Another thing concerning the Justice Department subpenas, the
Newsletter staff of the Reporters Committee has tried for the past
vear to get the Justice Department to tell us about those subpenas,
who were subpenaed. After all, T think they are a matter of public
record, and we have been able to get no information on that.

I did want to just make one other comment, too, on what Mr. Scalia
said concerning a hypothetical situation involving the Patty Hearst
case. I would think that if a reporter could find Patty Hearst, and
there have been about 15,000 FBI agents, I think, looking for her as
well as several thousand State policemen, but if a reporter could find
her and interview her, whether or not he told law enforcement officers
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where she was, it seems to me he would add some information to the
case that the Government did not previously have. If he could not
guarantee an interview in confidence, he could not get the interview
in the first place.

Mr. Chairman, I think that is all I have in my opening remarks.

Mr. KasteEnmeier. Mr. Graham.

Mr. Graray. I would like to elaborate on the reasons for our group
taking the position we have taken.

I think they are essentially four and one you have probably heard
before. That is the theoretical one that a qualified bill violates the first
amendment to the extent that it does or could infringe on the informa-
tion gathering potential of journalists. I might say, of course, that not
all of us believe all of these; but I think various members believe one
or the other, and that is the reason they feel the way they do about an
absolute bill and qualified bill. T think that some journalists feel that
following that, what Congress could give in terms of protection in a
statute, Congress could take away, and if there were a cause celebre
later, Congress might be tempted and might in fact quickly pass
through a bill containing far less protection.

There has been disappointment with current shield laws. T think
some of you may have been the news articles yesterday about the
“Fresno Bee” reporters. California has a shield law, and despite that
judges seem to have read that off the statute books, in fact, in cases
which seem to affect the judicial process.

Finally, I think there is some fear, maybe considerable fear among
reporters, that if a qualified bill gets out of the committee and gets to
the floor of Congress, that it might be substantially watered down and
weakened at that stage, a stage where it might be too late to bell the cat.

Those are the four reasons.

I must say, Mr. Chairman, that there is much to admire in this bill,
and we certainly appreciate the efforts of all of those who have worked
on it. We do appreciate the fact that it is a preemptive bill, and I
would like to speak in just a moment about some of the things that
Mr. Sealia had to say about that.

I do not consider in my own mind that it is a qualification, although
it is listed under qualification ; the provision of section 4(1) that limits
the application to information obtained in expressed or implied
confidence.

Mr. Chairman, it seems to me that that probably is designed to cover
the classic case of the journalist walking down the street in the per-
formance of his duty and seeing a bank robbery, and so forth, and
obviously no journalist would ever withhold that. He would report it.
T do not think that bothers journalists.

But Mr. Scalia’s lists of horribles here, that some of you gentlemen
mentioned, do seem inappropriate since he, of course, does have an
absolute privilege as an attorney. Representative Drinan has one as a
priest under most circumstances. In fact. the last time we testified we
research the State shield laws and discovered to our surprise. Mr.
Chairman. that a lot of them are absolute. They are absolute to the
extent of their coverage.

Now, as we all know, the coverage is quite narrow. A lot of them
only cover the identity of the source and not information. But starting
with a New York law and going through, more than a majority of the
State laws. the last time we checked the extent of their coverage. they




are not absolute to the material they cover. They cannot be waived.
There is no provision for it, and none of these horribles have occurred.
You can conjure them up in your mind, but in fact they do not ocecur.
These men want to cover news, and they report it and they have no—
they do not try to conceal evidence of crimes. I must say in the particu-
lar horrible he suggested at the end with regard to Patricia Hearst, it
sounds very much like a situation that in fact happened on CBS News,
when Walter Cronkite did interview Daniel Ellsberg at a time when
there was a warrant out for his arrest for release of the Pentagon
papers. The FBI was looking for him, and T must say that the most
chilling horror that this suggests to me is, Mr. Scalia dragging Walter
Cronkite into a grand jury room and locking him up because he would
not tell the circumstances of that interview. I assume that he would
not have under that circumstance.

So, I do not think that those instances cited by him, and we could
think of others. are very persnasive.

Finally, on the preemption point that he made, I accept his legal
research that there are no statutes at this point that specifically apply
to State rules of evidence. But. of course, there are many. many court
decisions from the Federal courts—the Miranda decision, the Mapp
decision, the Wade decision—that in great detail amount to State rules
of evidence. The Federal system has survived that very nicely, and of
course, it could survive this,

On the 46 subpenas, we have tried to get those, the ones that the
Justice Department has issued, and have encountered difficulties, just
as you gentlemen seem to be encountering today. We are surprised be-
cause the Attorney General is supposed to approve each Federal sub-
pena. We would presume he would keep a list of the ones he has ap-
proved, and I think it does suggest the need, as one of the members
mentioned, for someone to be in charge of this at the Justice Depart-
ment and to be riding herd on it on a continuing basis.

Thank you, sir.

Mr. Kastenyerer. Thank you, Mr. Graham.

Mr. Nelson—TI did want to clarify the figcures Mr. Nelson used. Did
you say there are 46 cases?

Mr. Nrrson. That is recorded by the Reporters Committee in the
past year alone, and these are cases which were litigated. There were
20 state cases, 26 Federal. That does not mean we have them all. Those
were the ones we managed to record, and only three of those Federal
cases involved Justice Department subpenas that we know about.

Mr. Kastenmerer. Yes, I am interested in the other 23 Federal cases.
What is the general nature of those cases ?

Mr. Nevson. Well, T do not have a breakdown on them, Mr. Chair-
man, so I am not sure that I could tell you that.

Mr. Kastenmeier. What general characteristic do they have? These
are cases in which subpenas issued federally, which did not require
Justice Department

Mr. NeLsox. In a number of cases. they have been civil cases.

Mr. Kastexymerer. Federal grand juries and the like?

Mr. Granam. Sir, T know of some that were either civil cases or were
requested by the defendants.

Mr. Kastensmemer. These are mostly civil cases in a Federal forum?

Mr. Granam. Yes, sir.

Mr. Nersown. Or defendants in criminal cases.




Mr. KasTENMEIER. I see.

The defendants in the ecriminal cases—The Justice Department
would have had to have approved the subpenas in advance under their
own guidelines, would they not?

Mr. Newsow. I do not believe that is so.

Mr. Graray. Not for a defendant, no, sir, That is fairly common
that is the defendant’s lawyer. Of course, that is what happened to
Jack Nelson.

Mr. KastENnMEeier. Exactly.

Mr. Neuson. Of course, the Justice Department could oppose the
subpena.

Mr. KAsTENMEIER. Yes, yes.

I appreciate your reservations, your opposition to H.R. 215, and I
understand your reasons for it. Your organization has taken that posi-
tion before.

Is there any legislation introduced that you are aware of that you
support?

Mr. Grauan. Sir, yes. We have testified in support of—and I am
sorry I can only give you the Senate bill because T have not testified on
the House side previously—we testified in support of the Cranston bill,
S. 158. I presume that there are counterparts of that bill on this side,
ano I just do not know the numbers.

Mr. Kastenmerer. Yes, I did refer to two other bills, that of Mrs.
Abzug, H.R. 172, and that of Mr. Koch, H.R. 562. I think the Abzug
bill is—perhaps I will read it because the text is short. The Koch bill
is a Federal only bill and is not preemptive. H.R. 172 is as follows:
“That no person connected with or employed by the news media or
press or otherwise engaged in gathering material for publication or
broadecast. can be required by the Congress or any court, grand jury
or administrative body to disclose any information or the source of
any information procured for publication or broacast, whether or not
such information is actually published or broadcast.”

‘Would you support that?

Mr. Nerson. 1 believe the Reporters Committee would support. We
have not, but T believe we would because it sounds unqualified. I think
we could support H.R. 215 without sections 4 and 7.

Mr. Kastenmerer. One of the reasons of the hearing is to determine
whether or not there is a sense of urgency felt by the news community
and by others in this country with respect to this question, and T think
in your own statement you suggest that perhaps there is not by saying,
in short, the Branzburg case has not proved to be the disaster some
feared it would be. I note that this year there are only three bills in-
troduced with totally five members of Congress and the House of
Representatives. Two years ago there were scores of bills and people
supporting various bills.

Do I sense correctly that there is less of a sense of urgency to at-
tempt to legislatively resolve this question today than in the past?

Mr. Nersox. I think my own answer to that would be the problem
has not diminished ; but perhaps it has not increased quite as rapidly
as we thought it might. Nevertheless, it still is an increasing problem,
and you can see the number of subpenas and costs incurred by the
various reporters and news organizations.

I think that what happened—in our statement, I think it is a reflec-
tion, though, of the fact that the committee does feel strongly that if
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you are going to pass any bill at all and it is qualified, we would rather
you pass no bill.

Now Mr. Scalia said, for example, that reporters would be in a posi-
tion under this bill of only saying we will protect you as a source un-
less compelled by law. Well, Mr. Scalia is wrong. Reporters now say
we will protect you, period; and I think that i1s what we would do
even if you passed this bill.

I think having what I would consider a loophole or qualifications
in the bill would at least make some people hesitate to cooperate with
us on a confidential basis.

Mr. Kastenmerer. One point you make, and I think it has been
made before, that I am not real sanguine about, is that should we pass
such a bill as H.R. 215, hypothetically, that not only is it not absolute
and is in part minimally qualified; but also that it might be subject
to later amendment to satisfy the vagaries of the moment; and that
newsmen might find themselves very disadvantaged if it were amended
in years to come.

But, is not the same thing true of any bill we pass, even your bill, an
absolute bill, one that you could design, if enacted into statute would
be as amendable as H.R. 215 %

Mr. Nersow. I think you make a good point, and that is one reason
a number of reporters have hesitated to support any bill, and quite
a few reporters and news organizations feel there should be no bill.
But I think, after a careful study of the situation, that the Reporters
Committee has unanimously reached the decision that an unqualified
bill, with the sense of Congress being that it should not be qualified,
would not be likely to be amended.

Mr. Gramay. Sir, can I say I think an unqualified bill would be
very, very helpful, and T am not one of those who feel just on a theo-
retical basis that that would be undesirable. The reason is that T hear
around the country of rather casual subpenaing of news organizations.
For instance, in Texas they are having quite a bit of removal these
days of cases, because of alleged prejudicial publicity. Remember they
moved the mass murder cases down there out of Houston, and so
forth. That is done quite a bit now; and apparently a practice has
grown up of rather routine subpenaing of defense attorneys of all of
the newspaper files in order to file that as an exhibit and make a case
for removal. That sort of rather casual subpenaing of journalists—
and of course, you may win that on a motion to quash—it is very ex-
pensive, and it really is more than a lot of these small newspapers
can stand. A preemptive, absolute bill would knock that in the head.
The subpenas would never be songht and issued, and people would
think through other ways to make their cases, which they should be
doing.

Mr. KastenymErer. I appreciate that.

I would like to yield now to the gentleman from Illinois, Mr.
Railsback.

Mr. Ramsack. I want to thank you, first of all.

Shortly after your group was formed, I think you decided to hire
a_first-rate scholar to investigate and report to you, the reporters.
You hired Professor Blasi. I remember when he came before our
committee. I personally was extremely impressed with his testimony
and his reasoning. I just pulled out his report that was given to you,
called “A Study Report,” and I note that in that report this statement
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was made by your group: “The conclusions reached in this report
are those of Professor Blasi, and his alone. While many of us agree
with his observations and conclusions in a general way, we do not
present them as representing a position of the committee or of its mem-
bers. We offer them simply in the hope that they will aid newsmen, liti-
gants, and judges in grappling with the difficult and vital issues pre-
sented by press subpenas.”

T mention this because his ultimate position really influenced some
of us to draft what we believe made sense. Blasi himself, commissioned
by your group, came out with a two tier approach that would exempt
completely reporters from the so-called pretrial level, but not. from
a trial, in the event that there was a very important need established
to have a reporter testify. Blasi actually said this, and this is from
our earlier hearings: “To disagree with the proposition that is en-
dorsed by Byron White and William Douglas and Earl Caldwell, and
Roger Crampton together can give one pause, I suppose; but I do not
believe a qualified privilege cannot do the job, or that a qualified priv-
ilege is worse than nothing. which T think Jack Landau said a couple
of days ago.”

Then he goes on to explain that.

Let me ask you this. Are there some of your members who do agree
with Blasi in his report ?

Mr. Nersox. Not on the Reporters Committee, no, sir.

Mr. RaiLseack. No?

Mr. Nerson. No, sir.

Mr. Ramseack. In your preface to his report, it is indicated that at
least some of you agree with his general conclusions about that. And
I notice that you distinguished reporters are among the signatories,
and there are very many, about 12.

Mr. Nensoxn. Yes, that is true.

Mr. Ranseack. How do you feel about Mr. Blasi’s report.?

Mr. Gramay. Well, of course, when we commissioned Professor
Blasi to do that report, we intended to let the chips fall where they
might.

Mr. Ramseack. And they fell differently?

Mr. Grarras. That is right. and we are not embarrassed by that, be-
cause we wanted the facts and he got them for us, and we appreciated
his work.

Now. of course. we do not thereby have to accept his conclusion.

Mr. Ramssack. But you do not have to agree with him?

Mr. NeLsox. We point out to you he is not a journalist.

Mr. Graxrayr. T do not think we ever assumed that we would agree
with his legal conclusions. As a result it was an empirical study that
we commissioned and accepted. Obviously there are shades of opinion
among reporters.

Mr. Ramtseack. Among everybody.

Mr. Gramasr. That is right, and that is all T can say with regard to
that.

Mr. Ramspack. Let me just agree with what T think Jack Nelson
said. that having a conditional privilege would probably not make
much of a difference in what an ultimate would have to be: that is, a
reporter would still probably have to say to a source. I will honor your
request for confidentiality. and if necessary, T will refuse to testify.
But T want to suggest this to you. What in my judgment our bill
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would do is this—it would make it much less likely that a reporter
would have to end up going to jail. It is as simple as that.

If you care to, you may comment on that.

Mr. Granam. I just want to repeat to you, sir, that we very much
appreciate the thoughtful work you and others have done on this.

Mr. Ramwssack. We appreciate that. Thank you.

Mr. Kasrenmerer. The gentleman from California.

Mr. Daxterson. Thank you gentlemen, and thank you, Mr. Chair-
man.

I will go fast because we have a vote.

I appreciate your appearance and your statement and T think that
I understand it. In very substantial respects we are in agreement. I
. personally think that if you are going to have a qualified bill, you
should have no bill at all because you would have nothing but an
illusion.

I cannot imagine that anyone is going to give you information un-
der the guise of confidentiality if you can remove the confidentiality
as soon as you get to court. So, as far as I am concerned, I will not
vote for a newsman’s privilege bill unless it is unqualified.

I think you make one mistake here. You want it to apply to all in-
formation you receive. I think that if there is to be a bill, it should
apply only to information you receive in confidence, either express or
implied. When you try to broaden the scope to cover everything that
could come into your attention and then have an unqualified privilege,
I think you are setting yourselves apart. Newspeople would be some
sort of super species having privileges that no one else gets. I do not
think that that is constitutionally sound, and I do not think that it
is societally sound. So I would oppose that.

I see that you have a question, and I will try to get back real fast.

The other point I want to make is there is a constitutional problem.
I do not think that you can have privileges so far as a defendant is
concerned. I do not see how you can. He has a right to compulsory
process, and that would be meaningless if you could not be compelled
to testify; insofar as a prosecutional plaintiff, yes; but in a eriminal
case the defendant has his constitutional right.” An amendment: I do
not see how you will ever be able to reach it. Preemption: I am not
sure that we can preempt; maybe we can. There is nothing like try-
ing if we are going to.

I would suggest that if you wanted to have a newsmen’s privilege
that might work and might be meaningful, you should, as to the aspect
of the scope of the material, restrict it to material that comes to you
in confidence, express or implied. But then it should be absolute and
go all of the way through; that even the Supreme Court could not
touch. Otherwise it is meaningless. I think that you might be well off
to trade narrowing the scope for the information that you really need
protection on, and then holding out for a total privilege within that
limited scope.

Now I will yield to any comments.

Mr. Gramay. I just very quickly wanted to answer that, sir.

I think we are in agreement because I did intend to say that I ac-
cept section 4(1). I do not believe that that is a qualification, T do not
believe that most journalists would say that they think a privilege
should extend beyond information that is obtained, either expressed
or implied, under a situation of confidentiality.
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Mr. Nerson. That is correct.

Mr. Danierson. I do not think they would either, if they stop to
think about it. But so often I hear these off-the-cuff remarks by people
who are in responsible positions, who talk about wanting an unquali-
fied privilege. But they do not stop to think long enough to find out
what they are talking about.

On that kind of ground I have spent a lot of time thinking about
this. I think we should narrow the scope to things, information you
receive in confidence, and then hold out for unqualified all the way. It
is not a privilege if it is not a privilege all the way it is a quasi-privi-
lege, and that is nothing as far as I am concerned.

I would like to make a little distinction here if I can.

My dear colleague here, Mr. Pattison, mentioned the physician-
patient privilege and other of those. Some of those are, I think, illu-
sory, and some I think have a constitutional basis. The priest and con-
fessor, I think, is constitutional. It is a part of the practice of religion;
and even if it is not constitutional, it goes back so far in public policy
that it was deemed essential for people to get their souls up to heaven
to purge themselves now and again; and public policy prevailed and
now we have the privilege. Physician and patient—I see no constitu-
tional basis there, except that at one time it was deemed evil, I guess,
to be sick ; and the only way you could get to see a doctor was to have
it held in confidence. The attorney-client only goes to those items
which are confided to the attorney by the client as a part of his legal
problem, and that is a part of due process of law, so it is constitutional.
Husband and wife is based upon public policy almost entirely, namely,
the family is still deemed to be the building block of our society ; and
in order to protect the family, you must protect the integrity of com-
munications. If you go back far enough you will find that husbands
and wives were deemed to be one entity ; there was a unity of husband
and wife. I know that the National Organization of Women would not
subseribe to it, but that was the law of the realm for about 1,500 years.
You could not testify against yourself, so therefore you could not
testify against your husband or wife.

Mr. Nevsow. Has not the reporter also been a common practice?

Mr. Da~ierson. There has been a privilege granted of this partic-
ular type. You can go back to Zenger, or whatever his name was. He
had a right to publish. He did not have a right to keep his sources
confidential. I think you have a point.

Mr. Kastenymeier. There is a vote.

Mr. Danteisoxn. I know. I cannot talk any faster than that.

Thank you anyway.

Mr. KAsTENMEIER. You may revise and extend your remarks.

I want to thank both Jack Nelson and Fred Graham for their ap-
{;mmnco on behalf of the Reporters Committee on Freedom of the

ress this morning.

T would like to also announce that tomorrow the American News-
paper Publishers Association and CBS will have witnesses for us in
this room at 10 o’clock.

Until that time this committee stands adjourned.

[Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene
at 10 a.m. on Thursday, A pril 24, 1975.]




NEWSMEN’S PRIVILEGE

THURSDAY, APRIL 24, 1975

House oF REPRESENTATIVES,
Suscodyrrree o Courts, Crvir, LIBERTIES.
AND THE ADMINISTRATION OF JUSTICE,
OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:15 a.m., in room
2226, Rayburn House Office Building, the Honorable Robert W.
Kastenmeier [chairman of the subcommittee] presiding.

Present : Representatives Kastenmeier, Drinan, Pattison, and Rails-
back.

Also present: Herbert Fuchs, counsel, and Thomas E. Mooney, as-
sociate counsel.

Mr. Kastenserer. The subcommittee will come to order.

The Chair is delighted and surprised to see so many members here
this morning, under the circumstances of last night.

Mr. Drixan. Why are you surprised ?

Mr. Kastenyremrr. We arve convened today for the second and con-
cluding day in our hearings on newsmen’s privilege on H.R. 215 and
other legislation, and we are very pleased to have before us
two sets of witnesses whose organizations have been crucially involved
and concerned about the questions of newsmen’s privilege.

I am very pleased to greet this morning Mr. Len Small. who is the
secretary of the American Newspaper Publishers Association, and
Mr. Arthur Hansen, counsel of that association.

We would be very pleased to hear what you have to say, gentlemen.

TESTIMONY OF LEN H. SMALL, MEMBER OF THE BOARD AND TREAS-
URER OF THE AMERICAN NEWSPAPER PUBLISHERS ASSOCIA-
TION, CHAIRMAN OF ITS GOVERNMENT RELATIONS COMMITTEE,
EDITOR AND PUBLISHER OF THE DAILY JOURNAL, KANKAKEE,
ILL.; ACCOMPANIED BY ARTHUR HANSON, COUNSEL

Mr. Smarr. Thank you. It is a privilege for me to be here today,
accompanied by Mr. Hanson, to discuss with you the position of the
ANPA as it relates to H.R. 215 introduced by you, Mr. Chairman, and
by Mr. Railsback and Mr. Cohen on January 14, 1975.

I have enjoyed working on this matter with you, Mr. Chairman.
And, as you know, this is after 2 years of a lot of thought and discus-
sion among all of us. And what I have today is a prepared document
which is not very long. T would like to read it. and if there are ques-
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tions. T would be happy to answer them fully. T am the treasurer, not
the secretary, but that is just for the record.

Mr. Kasrexymerer. Technically that is correct. You are a member of
the board, and treasurer of the American Newspaper Publishers
Association.

Mr. Saarn. That is right.

The American Newspaper Publishers Association is & nonprofit
membership corporation organized and existing under the laws of
the Commonwealth of Virginia. Its membership consists of approxi-
mately 1,130 daily newspapers and represents more than 90 percent
?;f the total daily and Sunday newspaper circulation in the United
otates.

The Association concerns itself with matters of general significance
to the daily newspaper publishing business and to the profession of
journalism. In that regard, the ANPA acts as a clearinghouse of in-
formation for its members by disseminating bulletins and research
reports on all significant phases and developments of the newspaper
business. Frequently ANPA has taken positions on public matters
which affect the interests of its members.

As we all know, this bill represents the distillation of several years
of considered information gathering, both through the process of ex-
tensive hearings in the House and the Senate and many conferences
with newspaper organizations and public bodies country-wide.

I am pleased to state that we can support H.R. 215 1n its present
form and would urge that the committee report it for action to the
House at the earliest possible time so that the Senate may resume
course of action in this field.

We recognize that this bill will not satisfy all. No bill would—par-
ticularly in this field. We would like to recall your attention to the
testimony offered by Mr. Stanford Smith, then president and general
manager of ANPA before this subcommittee on March 5, 1973.

We think that that testimony and the documents accompanying it
form an important part of the historical record in these matters. We
would also point out that we have all learned something by under-
taking this exercise on this subject.

As was pointed out in Mr. Smith’s statement, at that time, there
were 18 States which had shield laws of one sort or another. Today,
96 States have such laws. We would remind the committee, however,
that these laws and the interpretation thereof vary from State to
State.

Thus. this makes it all the more important that the Federal Con-
gress lead the way in a preemptive statute establishing a standard on
this subject.

We think it will serve to review where we find ourselves today. As
we all know. the decision of the Supreme Court of the United States
in the Branzburg, Pappas, and Caldwell cases dated June 29, 1972,
set up an urgent outery from all sectors of the media to achieve some
type of legislative protection, Federal or State or both, which would
give newspaper reporters and news persons from other media the privi-
lege of mnﬁc[l):ntiulit._\' as to their source material.

The first such bill was introduced by Senator Alan Cranston of
California. This bill called for an “absolute privilege” a delineation
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which we believe to be confusing in that it has devolved into a dis-
cussion of “absolute” and “qualified” privileges, a constitutional
misnomer.

In truth and in fact, there is no constitutional concept of an “ab-
solute privilege.” Nor is there any concept of a “qualified privilege”
under the law in the pure philosophical sense.

What is meant by these terms under the law is that certain factual
circumstances evolve which meet qualifications dictating that source
or subject matter should be privileged as a matter of right in the sense
of being kept confidential.

Under certain circumstances conditions dictate that the source or
the subject matter should be revealed to only a limited number of peo-
ple, and this has come to be known as a “qualified privilege.” Notwith-
standing this terminology, such a privilege, from a court standpoint,
is absolute within the qualification.

It appears to us that what you have achieved in H.R. 215 which is
termed the “News Source and Information Protection Act of 1975 is
the establishment of those qualifying factual situations wherein a
newsman does not have to disclose his confidential sources. Clearly
this bill is for the protection of the public and in no way does it re-
flect a personal privilege to any individual.

It appears to us that it is nonproductive to take the position that
it woulld be better to have no bill than a “qualified bill.” Our reasons
for stating this are pragmatic.

The Supreme Court decision in Branzburg was actually established
by a 8 to 1 vote rather than a 5 to 4 vote in terms of the position of
11 or nothing” under the first amendment.

James J. Kilpatrick of the Washington Star-News Syndicate is one
of the most vocal for the “all or nothing” position under the first
amendment. As we understand his position, he would be content to
ficht the subject out on a case-by-case basis in the courts.

We respect Mr. Kilpatrick as a very capable newspaperman, par-
ticularly in the field of law. We have agreed on many things in the
past, but on this question we must disagree with him.

It is our view that the Supreme Court bluntly rejected this view-
point to the effect that the first amendment provides a privilege. In
light of this, we have to face facts. We do not think it reasonable to
expect a favorable review by the Court on this subject.

Looking at its present make-up, Mr. Justice Douglas is the only real
libertarian who supports this concept. It would appear to be in the
realm of common sense to expect him to be the next Justice to retire
from the Court.

Justice Stewart and his two supporters in Branzburg accepted the
qualifications advanced by Professor Amsterdam, the attorney for
Caldwell. These qualifications fall far short of the Kilpatrick position
of “all or nothing."”

We believe that H.R. 215 does better than the dissent and comes
closer to the libertarian position than did Justice Stewart and his two
colleagues.

We would remind the committee that, whether we like it or not, the
preferred constitutional viewpoint as accepted by most-constitutional
authorities and by the majority of the Supreme Court as now consti-
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tuted, and as constituted in the past throughout our history, is that
every amendment to the Constitution is subject to the interplay of the
social and political forces which exist at the time that a given fact
situation arises for the Court’s determination.

In some instances, first amendment considerations will prevail. In
other instances, sixth amendment considerations will prevail. And,
still in others, fifth amendment considerations may prevail.

The Constitution of the United States is not a document of fixed
absolutes. It is a document of compromise as the mores of the people
dictate in the times, and in accordance with the views of the nine
justices interpreting the Constitution in light of those mores at that
time. This is one of the reasons that the Constitution is referred to as
a “living document™.

We are pleased to support H.R. 215 as being what we believe to be
an effective adjustment to the views expressed by many people over
the past, several years and as representative of a good piece of legisla-
tion which we all know will be subject to review in the courts to see
whether or not something further need be done.

We thank you for this opportunity of being heard, and Mr. Hanson
and T will be glad to answer any questions which you may desire to
put to us.

Before I finish, I would like to comment briefly on Mr. Fred
Graham’s testimony of yesterday. I was not present, but T have read it.
I am familiar with what he has been doing, and with what the re-
porter’s committee has been doing. In fact, we have worked together
from time to time.

Our first amendment guarantees are what the Supreme Court says
they are. Graham and others want in “gbsolute” bill, because under
the Branzburg case we do not have much. They want the “absolute”
bill. or nothing.

H.R. 215 would give us a lot more than the Court says we have. We
feol it is the best that can be obtained, and we are willing and ready
to aceept a compromise.

We cannot say. as he does, that the Branzburg case has not had a bad
offect on the free flow of news. No one will ever know how many sources
have dried up as a result of the Branzburg decision, or how many re-
porters have cooperated and testified rather than risk going to jail.

There is absolutely no one in the country that knows that. As you
know. Mr. Chairman, our position was initially for an absolute bill.
In fact, the ANPA took the lead in trying to get a common viewpoint
among all of the media, and we had a meeting which we called at which
the reporter’s committee was represented, Sigma Delta Chi, AS&E,
CBS, Mr. Bill Small was there, and many others.

And. at that time, this was discussed at great lengths, Of course
we would prefer an “absolute” bill. We are trying to be realistic. We
realize that that is almost impossible. And, after 2 years, we think
that we had better get what we can get, if we can get that.

We do have to take issue with Mr. Graham on another matter when
he says that the constitutional interest of the reporters, the working
press, may be different from the publishers and owners in these first
amendment matters.

As a matter of fact. owners, publishers, and editors have the same
interest in preserving these first amendment rights as the reporters.




They, too, can be sent to jail under the authority of the Branzburg
case.

We are not unaware of this. We have been conscious of this problem
for a long time, from the very beginning, and we have admired and
appreciated the work of the Reporters Committee. Actually, we have
a common cause with them. As an example of this, our board of direc-
tors 3 weeks ago voted to extend them substantial financial assistance
for the work they are doing. I just wanted to add that to clarify the
matter.

Mr. Hansox. One other matter, Mr. Chairman. On January 8, 1974,
at the chairman’s request, we caused to be prepared under my signature
an analysis of the bill in its then form. And, in that analysis, we
pointed out things which raised many of the issues which have come
through in H.R. 215.

We think for the completeness of the record, it might be well to sub-
mit that. I have copies—it was sent, incidentally, to all members of
the subcommittee.

If T may, I would like to submit it as an exhibit to Mr. Small’s testi-
mony so that you folks will have it for the record.

Mr. Kasrenserer. Without objection, that will be received.

[ The prepared statement of Mr. Small, and exhibit thereto, follow :]

STATEMENT BY LEN H. Smary, MEMBER OF THE BOARD AND TREASURER OF THE
AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION

Mr. Chairman and members of the subcommittee, it is a privilege for me to
appear before you today, accompanied by Mr., Hanson, to discuss with you the
position of the American Newspaper Publishers Association as it relates to H.R.
215 introduced by you, Mr. Chairman and by Mr. Railsback and Mr. Cohen on
January 14, 1975,

The American Newsaper Publishers Association is a non-profit membership
corporation organized and existing under the laws of the Commonwealth of
Virginia. Its membership consists of approximately 1,130 daily newspapers and
represents more than ninety percent of the total daily and Sunday newspaper
cireulation in the United States. The Association concerns itself with matters
of general significance to the daily newspaper publishing business and to the pro-
fession of journalism, In that regard, the ANPA acts as a clearinghouse of infor-
mation for its members by disseminating bulletins and research reports on all
significant phases and developments of the newspaper business. Frequently,
ANPA has taken positions on public matters which affect the interests of its
members.,

As we all know, this bill represents the distillation of several years of consid-
ered information gathering, both through the process of extensive hearings in the
House and the Senate and many conferences with newspaper organizations and
public bodies country-wide. I am pleased to state that we can support H.R, 215
in its present form and would urge that the committee report it for action to the
House at the earliest possible time so that the Senate may resume a course of
action in this field.

We recognize that this bill will not satisfy all. No bill would, particularly in
this field. We would like to recall your attention to the testimony offered hy Mr.
Stanford Smith, then president and general manager of ANPA before this sub-
committee on March 5, 1973. We think that that testimony and the documents
accompanying it form an important part of the historical record in these matters.
We would also point ouf that we have all learned something by undertaking this
exercise on this subject. As was pointed out in Mr. Smith's statement, at that
time, there were 18 states which had “shield” laws of one sort or another. Today
26 states have such laws. We would remind the committee, however, that these
laws and the interpretation thereof vary from state to state. Thus, this makes
it all the more important that the Federal Congress lead the way in a preemptive
statute establishing a standard on this subject.
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We think it will serve to review where we find ourselves today. As we all
know, the decision of the Supreme Court of the United States in the Branzburg,
Pappas, and Caldwell cases dated June 29, 1972, set up an urgent outery from
all sectors of the media to achieve some type of legislative protection, federal
or state or both, which would give newspaper reporters and news persons from
other media the privilege of confidentiality as to their source material. The first
such bill was introduced by Senator Alan Cranston of California. This bill called
for an “absolute privilege”, a delineation which we believe fo be confusing in
that it has devolved into a discussion of “absolute” and “qualified” privileges, a
constitutional misnomer. In truth and in fact, there is no constitutional concept
of an “absolute privilege”, nor is there any concept of a “qualified privilege”
under the law in the pure philosophical sense.

What is meant by these terms under the law is that certain factual circum-
stances evolve which meet qualifications dictating that source or subject matter
should be privileged as a matter of right in the sense of being kept confidential.
Under certain circumstances conditions dietate that the source or the subject
matter should be revealed to only a limited number of people, and this has come
to be known as a “qualified privilege”. Notwithstanding this terminology, such
a privilege, from a court standpoint, is absolute within the qualification.

It appears to us that what you have achieved in H.R. 215, which is termed the
“News Source and Information Protection Act of 1975", is the establishment of
those qualifying factual situations wherein a newsman does not have to disclose
his confidential sources. Clearly, this bill is for the protection of the public and
in no way does it reflect a personal privilege to any individual.

It appears to us that it is nonproductive to take the position that it would be
better to have no bill than a “qualified bill”. Our reasons for stating this are
pragmatie, The Supreme Court decision in Branzburg was actually established
by an 8 to 1 vote rather than a 5 to 4 vote in terms of the position of “all or noth-
ing” under the First Amendment. James J. Kilpatrick of the Washington Star-
News Syndicate is one of the most voeal for the “all or nothing" position under
the First Amendment. As we understand his position, he would be content to
fight the subject out on a case by case basis in the courts. We respect Mr. Kil-
patrick as a very capable newspaperman particularly in the field of the law., We
have agreed on many things in the past, but on this question we must disagree
with him. It is our view that the Supreme Court bluntly rejected this viewpoint to
the effect that the First Amendment provides a privilege. In light of this we do
not think it reasonable to expect a favorable review by the court on this subject.
Looking at its present make-up, Mr. Justice Douglas is the only real libertarian
who supports this concept. It would appear to be in the realm of common sense
to expect him to be the next Justice to retire from the court. Justice Stewart and
his two supporters in Branzburg accepted the qualifications advanced by Profes-
sor Amsterdam, the attorney for Caldwell, These qualifications fall far short of
the Kilpatrick position of “all or nothing”. We believe that H.R. 215 does better
than the dissent and comes closer to the libertarian position than did Justice
Stewart and his two colleagues.

We would remind the committee that, whether we like it or not, the preferred
constitutional viewpoint as accepted by most constitutional authorities and by
the majority of the Supreme Court as now constituted, and as constituted in the
past throughout our history, is that every amendment to the Constitution is sub-
ject to the interplay of the social and political forees which exist at the time that
a given faet situation arises for the Court’s determination., In some instances,
First Amendment considerations will prevail; in other instances Sixth Amend-
ment considerations will prevail ; and still in others Fifth Amendment considera-
tions may prevail. The Constitution of the United States is not a document of
fixed absolutes. It is a docament of compromise as fhe mores of the people dic-
tate in the times, and in accordance with the views of the nine Justices inter-
preting the Constitution in light of those mores at that time. This is one of the
reasons that the Constitution is referred to as a “living document”.

We are pleased to support H.R. 215 as being what we helieve to be an effective
adjustment to the views expressed by many people over the past several years
and as representative of a good piece of legislation which we all know will he
subject to review in the courts to see whether or not something further need be
done. We thank you for this opportunity of being heard and Mr. Hanson and I
will be glad to answer any questions which you may desire to put to us,




JANUARY 8, 1974.
The Honorable Rosert W, KASTE
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of
Justice, House of Representatives, Washington, D.C.

DEAR MR. CHAIRMAYN : As you know, under date of September 19, 1973, you and
Congressman Railsback wrote me a letter in my capacity as General Counsel of
the American Newspaper Publishers Association suggesting a possible means by
which an amended H.R. 5928 could be supported by the various media groups.
Subsequent to that time, a majority of the interested media groups attended a
meeting called by the American Newspaper Publishers Association at which
Mr. Fuchs and Mr. Mooney were in attendance.

Subsequent to that, under date of October 23, Messrs. Fuchs and Mooney ad-
dressed another letter to me outlining generally the proposed amendments to
H.R. 5928 and soliciting views on same for consideration by you and your sub-
committee members,

I am pleased to inform you that at its December Board meeting, the Board of
Directors of the American Newspaper Publishers Association agreed in prin-
cipal to offer support to H.R. 5928 as proposed to be amended. I was directed to
send this letter to yon, with copies to Congressmen Railsback and Cohen, to give
you and your staff the benefit of additional comments we have concerning the pro-
posed amendments. These are in no way to detract from the proposed support
of the bill, but it is hoped that they may help in further solidifying support for
same and that they will be of assistance to you and your staff in putting the best
product possible before the Congress.

Our views with regard to the proposed amendments follow herewith :

1. Title—The change of the title to “News Source and Information Protection
Act of 1973" is an improvement to the present title. The change of the title of the
hill to read “to provide protection to newsmen against the compelled disclosure
of certain information and sources of information”, as referred to in paragraph 7
of the Fuchs-Mooney letter, is not desirable because it emphasizes the protection
of newsmen rather than the protection of the public’s right to obtain information.

2. Seetion 2(1).—The expanded definition of “newsman’ so as to include legal
entities is a desirable change. The definition does not explicitly apply to persons

“disseminating” information so that we would recommend that Section 2(1)
read “. . . or otherwise preparing or disseminating information in any

form

3. Section 3.—The effort to specify that grand jury or pre-trial proceedings are
explicitly covered under Section 3 is desirable However, the draftsmanship of
this proposed amendment could be improved upon, In the proposed form of Sec-
tion 3 it is not clear whether the parenthetieal exception applies to only pre-trial
proceedings or whether it was intended that the exception would apply to grand
jury proceedings as well. It is suggested that the language of Section 3 read as
follows: “Except as qualified by Sections 4 and 7 of this Act, in any Federal or
State proceedings (including a grand jury or other pre-trial proceeding), no in-
dividual called to testify . .

4. Section 4 —The contemplated Amendment to Section 4 contained in the
Fuchs-Mooney letter is a substantial improvement. The phrase “in any court of
the United States or of any State” could be shortened by use of the phrase “in
any Federal or State court”, We are pleased that the contemplated amendment
states that “a newsman may be required to disclose . . ." This language permits
the court to exercise its diseretion in compelling disclosure, whereas in its present
form Section 4 is mandatory by virtue of the word “shall™.

Although the proposed Section 4(2) establishes which party has the burden
of proof, Section 4(1) does not do so. It is not clear why the language “the court
finds that” is not contained in Section 4(1). It would seem to be advantageous
to establish the party which has the burden of proof and the procedure for
determining proof of a confidential relationship.

We would prefer that a newsman not be required to establish confidentiality
sinee this eould result in the disclosure of a source of information itself and be-
cause there is justification for not requiring newsmen to reveal certain sources
even when the information obtained is not acquired in confidence,

Section 4 represents a qualification to the protection of a newsman's sources
and information, and any qualification will inevitably result in deterring poten-
tial sources of information from communicating with newsmen. Nevertheless, we
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believe that this hindrance to the free flow of information will be out-weighed by
the overall benefits of H.R. 5928 if the proposed amendments are adopted.

5. Section 5.—As ANPA noted to your Subcommittee by letter dated June 25,
1973, the last sentence of Section 5(b) should be amended to read “Such appeals
shall be given preference and heard at the earliest practicable dates.” A Notice
of Appeal does not “expire”.

6. Section 7.—With regard to the defamation qualification, we approve of the

amendment to Section 7. However, I wish to restate our view that any qualifi-

cation will deter potential sources of information from communicating with the
news media. Nevertheless, we believe that the overall advantages of the bill will
ountweigh the adverse effect of a defamation qualification.

We trust that the foregoing will prove of use to you and your staff, and if
there are any questions concerning same, please advise.

We expect to inform our members and request their support for this measure,

Respectfully yours,
ARTHUR B. HANSON,
General Counsel,
American Newspaper Publishers Association.

Mr. Haxson. Thank you, sir.

Mr. Kastenmemer. Thank you very much, Mr. Small and Mr.
Hanson. You anticipated in your extended remarks a question I was
going to ask, which was, is there any distinguishable difference in the
roles played by reporters or editors or publishers, with respect to
first amendment. rights in terms of protection, and in terms of what
legislative solution might be acceptable or unacceptable?

And, you have indicated. really, that publishers and editors are
susceptible of going to jail, as well as reporters,

Mr. Sy, That is right.

Mr. Kastenymerer. And in your view there is no distingunishing
difference ?

Mr. Haxsox. T might add, if T may, Mr. Chairman, that Mr. Small
is an editor and publisher, as is noted in the heading on his statement.
And I would ecall to the attention of the subcommittee that Norman
Chandler, the president of the L.os Angeles Times went to jail in Los
Angeles in 1941, long before Branzburg came along, in ﬂw famous case
of the Los Angeles Times against a group of judges in the court of
J])]‘N”‘l]‘- out there. It was decided favor ably to the publishers by the
Supreme Court of the United States, releasing Chandler from jail on
a contempt charge.

But, the contempt charge arose from a story that the publisher him-
self had written. And., Robert Taylor, the publisher of the Phila-
delphia Bulletin was arrested, along with his editor-in-chief and an
investigative reporter in the 1950’s, "and convicted in the lower court
in Phlhtlolphl.l for contempt again on an investigative reporting job
on the city politicians of Philadelphia. And the Supreme Court of
Pennsylvania, by a divided vote, freed Mr. Taylor.

I participated as counsel in that case, and am well acquainted with
it. So this did not just start with Branzburg. The Branzburg, Pappas
and Caldwell cases merely brought it to a head. Publishers are sub-
ject to going to jail just as reporters. And in fact many publishers
are editor-publishers and also are investigative reporters in their own
right.

Mr. Kastenumerer. Yes, as a matter of fact the case reporter only
this week, the California case of the Fresno Bee involved more than
reporters.
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Mr. Smarr. That was the managing editor. Another example is a
Los Angeles Times Washington bureaun chief who ended up with the
reporters notes. The reporters knew that they were in danger of going
to jail, and they delivered them to him. And he was the one under the
gun and he was the one about to go to jail. T have forgotten the cir-
cumstances. It did not develop. But, it very well might have.

Mr. KasrexmEmr. As a matter of statisties, I take it there would
be a higher incidence of subpenas delivered to reporters, as opposed
toothers?

Mr. Samarn, Yes, in all likelihood, that would be the case. That is
true.

Mr. Haxson. They are on the firing line. They are the “troops in
the battle” so to speak.

Mr. Kastexyemer. 1 have a question with respect to the workability
of the Attorney General’s guidelines, as enunciated in 1970 and modi-
fied in 1973. Have you heard testimony, or are you aware of the testi-
mony of Mr. Scalia yesterday with regard to the guidelines, as well as
his reaction to legislation before this committee?

Have those guidelines been, as far as members of the ANPA are
concerned, workable? And do you have any criticism of them, or of
the Justice Department in connection with the guidelines or the issu-
ance and enforcement and application of the guidelines in terms of the
issuance of subpenas?

Mr. SmarL. In the first place it applies only to Federal cases.

Mr. KASTENMEIER. Yes.

Mr. Smarr. The great bulk of the cases we are involved with are
not Federal so much as State. The Branzburg case has gone way be-
yond what people thought it might do. It does not affect so many
Federal matters as it. has affected the attitude of local and State courts
throughout the country.

To that extent, of course, they do not mean anything.

Mr. Kasrexymremer. The Reporter’'s Committee yesterday had ana-
lyzed 46 cases last year, 26 of which had a Federal nexus. They were
not all in terms of subpenas issued at the behest of the Justice Depart-
ment. Indeed, many of them were issued at the request of the defense.

But, nonetheless, a majority that they had analyzed apparently were
in the Federal forums as opposed to State forums. But that would not
necessarily apply, nationwide to the incidence of subpenas, or to the
necessity of the news community’s responding to local and State
demands.

How would you, more or less, statistically analyze where your prob-
lems presently are? Are these Grand Jury proceedings on a State
level? Where is the greatest problem in the last several years—at
least Fint't‘ })’t‘f.'.u.jx'uu‘_f{ 4

Mr. Hansox. There are basically two positions you should be aware
of. One is that the ANPA has always stated that any Attorney
General’s rules and guidelines are as good as the Attorney General
involved. '

Remember, these guidelines were originally issued by Mr. Mitchell
and they have stayed in force, with minor modifications, through his
several successors.




We do not believe that this is really the way this should be done.
We think it should be done by statute, whether it be State or Federal.
We would hope that it would be Federal.

Second, as to where your greatest danger lies at the moment, there
has been some shift away from the grand jury subpenaing situation
into the “gag rule” approach by judges.

We have had two recent cases which came to the attention of the
Supreme Court of the United States. One was Schiallo v. Ditter.
Ditter was a judge up in Philadelphia and he himself petitioned the
Supreme Court to overrule the third circuit’s ruling in favor of the
newspaper which was the Philadelphia Enquirer, and Schiallo was a
eriminal, the reporter—I forgot his name.

In any event, the Supreme Court refused to take the case and let
the third circuit’s opinion stand. That was just done within the last
several months. We amicused in that case.

The other is Schulingkamp. A judge down in New Orleans, a State
judge, who brought an action against reporters for the Times-
Picayune. In that one, Justice Powell issued a stay order last July
which is the most interesting stay order which T am sure your Counsel
would have available. But I will supply it if you would like it.

That case was dismissed by the Supreme Court just this last month
as being moot. They did not address that question. But the gag order
is sort. of a carrying out of this particular field.

But. the big problem, from a working newsman’s standpoint and
from the publisher’s and editor’s standpoint, is the grand jury pro-
ceedings. And the biggest example is with the Chicago Tribune which
over a period of several years had 300-and-some grand jury summons
from some folks they felt did not appreciate what they were saying
about the local mayor. And it was a very serious and oppressive thing
to them to have to defend these things.

Now the fact that they were able to defend them successfully in
nearly every instance was evidence of what the harassment was. But,
on the other hand, some smaller paper in some more rural area, with-
out the pocketbook of the Tribune might find this just too much for
them. And this puts the business of moving you away from investi-
gative reporting.

Now in southern Tllinois, in Alden, we have an example of it, Mr.
Railsback. T just went out there to help them overcome a spacious
libel case which generated right out of this type of investigation.

Mr. Kastensmerer. Yes, I appreciate that.

T have just one more question before I yield to my colleagues. Mr.
Graham and Mr. Nelson vesterday expressed fears which I think are
rife among many in the news community, if the Congress would act
as the States have, that there would be two problems.

One is. how would one define newsmen or perhaps, even license
newsmen thereby? And, two, would not the statute be subject to the
vacaries and whims of change, with respect to the Congress and how
the press is regarded, from one set of years to the next?

They expressed support for an absolute privilege bill, partly out
of the fear or concern that it would be less susceptible to modification
by succeeding Congresses than H.R. 215.

Apparently you do not share that apprehension?
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Mr. Sararr. Well, let me answer that. Of course, as I said earlier, we
would like to have an absolute bill. And I agree. But, on the other
hand, looking at it from where we are now, we have nothing except
what the Branzburg case did and what they might do in the future
cases on a case-by-case basis.

But, basically, if Congress gives us something here, if your bill goes
through for instance, it would be so much more than the Branzburg
case provides that I do not see how we can !m]p but be advantaged.

And it is true that what Congress gives Congress can take away.
But, if we have nothing and we get :-..nnwthmg and it is taken away,
we are no worse off than we are today. There is always the question
of testing anything the Congress does in the courts.

The ‘(}ll\t]llltltllml{IIIPCStIOI‘l of course.

Mr. Hanson. I would add one thing to that. The constitution of the
United States is a statute. It is one which takes even longer to get
passed than does a congressional action.

But my point is that the Congress does not move swiftly in these
fields, as we know. And this is tmmi It is a deliberative assembly and
it seems to me that if this statute becomes law and then it has a chance
through a period of 5 or 10 years to be worked with, tested in the
courts, seeing what the problems are that arise under it, we would
have a chance to come back.

But, this fear that because Congress does something about it it puts
some anathema on this thing does not make sense to me. The constitu-
tion itself, the first amendment, is a statute. I doubt seriously that
the first amendment would pass in the country today in its present
form.

On the other hand, I thank Heaven it did pass when it did and was
accepted. It seems to me that this is the route we should follow and
continue the very process established in the Constitution.

Mr. Kastenmemer. Yes, and I think yesterday’s hearing demon-
strates the difficulties of even a legislative group. I do not say this
meaning to heap special eriticism, but nonetheless to the extent that
Mr. Scalia represented the Justice Department and the administra-
tion, it would appear that they would massively oppose legislation
at this time in any form. Which suggests part of our dilemma and
part of the difficulties confronting us.

Mr. Hansoxn. Of course Justice White in his minority opinion stated
that the Congress should take action in the legislative field. It is an
open invitation,

Mr. Kastenymeter. And it is precisely for that reason that we are
still looking at this question with the hope that perhaps something
like that can be accomplished.

I yield to the gentleman from Illinois.

Mr. Ratspack. Thank you, Mr. Chairman.

I think, that the first amendment might have more trouble passing
than the Equal Rights Amendment, because of press problems.

Mr. Haxson. I suspeet that is right.

Mr. Ratuseack. I want to thank Mr. Small, who happens to be from
INMinois and a friend. T believe part of your testimony appeared to
recognize that the chairman’s bill actually provides more protection
than eight out of the nine Supreme Court Justices would have recog-
nized. Is that right ?
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Mr. Smarr. That is right. There is no question about it.

Mr. Ramseack. The bill actually provides, as far as pretrial pro-
ceedings are concerned, an absolute protection. I do not think we stress
that enough.

Let me ask you this. In your judgment, what has been the threat
involved since the Branzburg decision, and what, if any, telling effect
has it actually had?

Mr. Saranrn. As I indicated, this is something which is hard to deter-
mine. No one knows. We have 1,100 and some members. I do not know
that there is any way to find out how many reporters have pulled back,
have not done their job the way they might have done it because of
the Branzburg decision.

Before the Branzburg decision there was a general feeling in the
country, in the press and among prospective witnesses that reporters
did have a right to keep it confidential. And we operated that way for
150, 200 years.

Mr. Ramspack. You mentioned the Chicago Tribune and 300 re-
quests for information. Do either of you have any idea what cost that
was to the Tribune, to either comply with the subpena or discovery
process, or whatever response they had to make?

Mr. Hansox. I will not speak for the Tribune, but if my office here
in Washington had had to handle the hearings on those 300 and some
cases, it would have cost them a minimum of $500 per case, just for the
purpose of going to court and moving to quash the subpenas, just for
that purpose. The court appearance alone, the preparation of the mo-
tion to quash, legal fees are not small, as anyone who watched ABC on
Sunday night knows.

I hated to bring that in there, Bill. [General laughter. ]

But, in any event, they had a program on lawyers which did not
make us feel so well. In any event, the cost, I would imagine, was
several hundred thousand dollars to them. And, you know, not every-
one can bear that—and the Chicago Tribune should not have had to
have borne it, on a harassing basis which is how it was used against
them.

Mr. Ramssack. A reporter is even less able to defend, and many
times. cannot defend, and has to rely on his publisher.

Mr. Haxson. Yes, he must rely on his publisher, the ANPA, or the
Reporter’s Committee, or someone to step in and support him.

Mr. Ramspack. In the meantime, until there is first amendment pro-
tection afforded, of which we have absolutely no assurance, at. least in
the near future, these expenses will mount, and they do not just affect
the owners. They affect editors, publishers, and newspaper reporters.

Mr. Hansown. They affect the gathering of the news, in this sense. 1
deal with lawyers for newspapers, countrywide, because I handle most
of the functioning of the libel insurance work of this country, and
these men are constantly talking to the editors. to reporters, and to
publishers on the subject of what it is they can go to in investigative
reporting, which is the thing that is causing the biggest problem here.

Nobody fusses too much about the story of John Jones hitting Suzy
Smith’s automobile at an intersection in an accident. That causes no
problem. But, where you are investigating, which is what the fourth
estate is abont just as Justice Stewart said in his speech at Yale, when
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you are there, really, as a fourth estate, trying to assist the people to a
better understanding of Government—and, frankly, in many cases
being an adversary to the then officials of Government—you have a
real ])Iﬂh]t‘t]l on your hands when those people have the power to put
you in the front of a grand jury, on the basis of “let’s hear where you
got that story”.

And this does have—I don’t like the term “chilling effect,” but it
has been used and it does have a chilling effect on that man’s carrying
out his function. We have a case in Roc kville, Md., where just this
past week the judge put a gag order on somcthmg for no really useful
reason.

I know all of the parties involved, including the judge, and I frankly
have no excuse for what he did, but he did it.

Mr. Ramseack. Well, I want to thank you both very much.

Mr. Kasrensmemgr. The gentleman from Massachusetts, Mr. Drinan.

Mr. DriNan. Thank you, Mr. Chairman, and thank you, gentlemen.
I have been going over the file of 2 years ago, and the media communi-
cated with me and with the chairman to the effect that they disap-
proved of the two-tier approach, that it is not justifiable and that
there is really no evidence that really suggests that this is a necessity
in the administration of justice.

And I think that we should point out that it was a happenstance
that this emerged.

Prof. Vincent Blasi wrote the definitive work on which he inter-
viewed some 900 working newsmen on the uupmt.mw of confidential
sources. And then he pmpnsul this dual level and it eventually cleared
this committee by a vote of 5 to 4, or 5 to 3.

You people have given up on this, but I have not. And I think that
we can just knock out section 4, because section 4 makes no sense—
section 4 of the Kastenmeier-Railsback bill I will vote against, and I
think that even in this subcommittee we might have the votes to vote
against that.

This is a very dangerous thing. In going through the files of 2 years
ago, I have important people here in the communications world who
are writing to me, who wrote to me saying we would live to regret
section 4.

Now some people theorize that we need it in the Criminal Act. That,
perhaps, is defensible, but section 4—and T read—says “At the trial of
any civil or eriminal case in any Federal court™ and so on.

You have to prove these usual things, that this disclosure is indis-
pensible, but this would be far more chilling than the Branzburg
decision. This would mean that any reporter would have to tell his
informant at the trial level, even in the civil case, I would have to
reveal.

So I urge you men that this could be disastrous. Yes?

Mr. Saarn. At the present time, under the Branzburg case, he has
to tell them that he has to testify under any eircumstances.

Mr. Haxson. That is correct. or oo to jail.

Mr. Drivan. Except in 26 States they have statutes better than that
being proposed by this subcommittee,

Mr. Hawson. Congressman, I disagree that in 26 States they have
one that is better. In several of them
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Mr. Ramssack. Would the gentleman yield ?

Mr. Drivax. You are right. They are very weak statutes in some
cases. But why multiply the weaknesses and ambiguities in them by
putting through, acquiescing in—and you people are obviously ac-
quiescing, and you keep saying the votes are not there. Have you taken
a head count lately? We have a new Congress, remember? And, these
people like Mr. Pattison here are new to this, but they are going to see
the light, but we do not want section 4. [Laughter.]

And we were operating in the days of the Nixon administration.
We were intimidated ourselves, T am told. So, tell me, if you had the
votes, if you did take a head count and the votes were there, would
you say that we will not support this two-tier compromise version?

Mr. Hansox. We have already stated to you that we would prefer
an absolute version. But we also live in a real world.

Mr. Drixan. Well the real world is the Congress. I mean when
have you taken a head count? ;

Mr. Haxson. My suggestion would be that if Mr. Phillip Burton
told me the cancus was going to support an absolute bill, we would
think that would be very interesting.

Mr. Drivax. I will speak to Mr. Burton at noon. [Laughter.]

Tell me this. Do you see any reason for the inclusion of section 4, the
two-tier approach ¢ Do you see any plausibility in it

Mr. Hansox. Yes, I see some plausibility in it. Asa lawyer I think 1t
is going to cause problems when it comes up for testing in the courts.
I have a theory that it is constitutional, though, Congressman.

Mr. Drinax. All right, in the history of the proceedings, in all of
this [indicating]. there was no evidence demonstrating this was neces-
sary—no evidence.

Mr. Haxsos. I have debated Mr. Blasi on it. and I disagree with
his approach. but this is a compromise.

Mr. Drixax. The burden is upon these people—the chairman and
Mr. Railsback—to justify this and they have never justified it. There
is no evidence. I will yield to the chairman, if he wants to debate that.
This is the key question.

What evidence is there? We have never collected evidence that
section 4 is necessary.

Mr. Haxsox. Sir. I would not want to intervene in the discussion
between you and the chairman. [ Laughter. ]

Mr. Drixax. No. no, T want. to get you on our side. I want you not
to acquiesce in this, but to say that we are going to fight for the un-
qualified privilege of Senator Cranston’s bill.

Mr. Hansox. We have gone through this bill very thoroughly, as
you know, and the ANPA has gone through it thoroughly, and we
spent not just “a” meeting, but, as Mr. Small knows, and you gentle-
men know. we had many meetings of a conglomerate of the media
group and the media representatives, and it was not very easy to get
the coneclusion that came out when we presented a bill to both this
committee and the Senate side, which was an absolute bill.

What I would suggest to you is that no matter how absolute you
make a bill. the courts are going to test it in light of the Supreme
Court’s views of the first amendment. And T would be just as satisfied
if this compromise was enacted to let the courts take a look at it, as we
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said in our testimony, to let the courts take a look at it and then come
back 5 to 10 years from now, if it needed some further work on it.

I think, again. referringe back to Kilpatrick and Graham and Nel-
son yesterday, when they come up and speak of absolute, I submit
there is no constitutional absolute.

Mr. Drivax. Sir, how would you react to a letter I had in the New
York Times in February 19737 I said, the right of a journalist not to
be subpenaed is obviously not a personal Ilﬂ'hh it is the right of the
public to know, of which ‘the newsman is a trustee. The essential ques-
tion, therefore, comes to this.

Who, if anyone, can waive the right of the public to have media
that cannot be made into a part of the law enforcement agencies of the
Nation?

It is my conviction that no Federal or State statute should try to
set forth those circumstances which would permit the Government to
set aside the right of the public to know.

Mr. Haxson. I only submit that the Constitution itself is a statute
adopted by the people, adopted by the necessary majority in the State
houses of the original States. And, the first amendment “became” first.
It started out as third. It became first because they did not adopt the
first two amendments which were related to the pay of Congress and
an apportionment bill.

So, basically, the first amendment itself is subject to amendment if
someone wants to start down that road. It is not an absolute Constitu-
tion, really, so I would disagree with your statement on that, sir.

Mr. Drixan. One last question. How recently, and how intensel
have all of the media cauncused among themselves on this? The testi-
mony you are giving now, you gave in effect 3 years ago, after the
media got together and said, well, this is the best thing we can get.

But have you come (mrcthm. prior to these hearings, and said “what
shall we say in the year 1975, that is new #”

Mr. Saarr. No, we have not.

Mr. Drixan. Thank you very much.

Mr. Haxsox. I would like to add one item to that “no, we have not.”
We did not know these hearings were going to be held until we were
called in New Orleans. We were in meeting assembled. We did, to the
extent—that was on April 9 or 10—we did, to the extent possible,
through our board and through our various committees, discuss this
with groups and individuals, and we knew what the process was com-
ing up and we have known that H.R. 215 was the bill, because we have
known that since it was introduced.

Mr. Drinan. There were a lot of other bills introduced, too, and I
wish you would look at them and revise your opinions.

Mr. Haxson. We have looked at them. sir.

Mr. Kasrenaeter. The Chair would like to observe that contrary
to what the gentleman from Massachusetts said, the prineiples in H.R.
215 have been debated within the subcommittee. Whether or not you
have been present, sir, ad nauseam.

We have had a long series of open, markup meetings on this over
a matter of years, as well as hearings themselves, and as far as reality
goes, T am not saying whether IL.R. 215 can succeed in the Congress
at all, but T can state to you one thing. An absolute privilege 'Lbsoluteh
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cannot make it. And, I would say to the gentleman from Massachu-
setts, if we do have a legislative markup, he will be recognized for the
purpose of putting forward an absolute bill, one which he has not
introduced, incidentally, into this Congress thus far.

And, if he can carry a majority in the subcommittee or in the full
committee, or in the Congress, he will be permitted to carry the ball.
I have no particular opposition to an absolute privilege.

I personally would not vote on that question. but if he can put to-
gether any sort of coalition for a majority, he will have ample oppor-
tunity.

But I say to you that you are correct in your analysis. I say to the
witnesses that I disagree with the gentleman from Massachusetts in
this.

Mr. Drinan. Would the gentleman yield ?

Mr. KastENMEIER. Yes.

Mr. Drinax. Would you give some justification for section 4? Am 1
correct in saying that throughout all of the hearings, there were never
any prosecutors, there was never any district attorneys or Attorneys
General coming in saying, oh, it is essential that we are able to, in ex-
ceptional cases, pierce the shield of journalists.

Mr. Kastenserer. We have had any number of people testify, and
I give you these [indicating].

Mr. Drixax. T have been through them. But T mean on this precise
point. Is there any justification on the part of law enforcement officers,
saying that in civil and eriminal cases it is essential that it not be an
unqualified privilege?

That is what I am asking, the precise question. T have been through
these things and T find—no, it was T who brought up that point, saying
that perhaps Mr. Blasi is right, perhaps the uniformed commissioners
have a point. Go get some district attorneys or prosecutors who will
say yes, in certain cases, that they conld name, civil and eriminal, we
have to have the power to reach journalists.

And there was no evidence.

Mr. Kastenaeier. Well, his own evidence was based on interviews
with such people, and he himself came before us. We have had law en-
forcement people. We have even had the Department of Justice on
that question.

The gentleman from New York, Mr. Pattison.

Mr. Parrison. Thank you. Mr. Chairman. Having defended a couple
of free press cases before coming here, I think I understand the issues.
I look forward to being romanced by my colleague from Massachusetts.
[ General laughter.]

T have no questions.

Mr. Haxson. Thank you very much, Mr. Chairman.

Mr. Kastexyerer. The gentleman from T1linois has a question.

Mr. Rarspack. Father. when von talk to King Caucus. vou had bet-
ter also have someone talk to the President. He is part of the process,
100.

Mr. Drrxan. Which President ?

Mr. Ramssack. Someone has to approve the bill. The Justice De-
partment is adamantly against it.

Mr. Kastenserer. Thank you, both, Mr. Small, for your appearance
again.
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Mr. Smarr. Thank you for your attention.

Mr. Kasrensmemr. It is always good to have you here.

Next the Chair would like to call two individuals who have been long
interested in this question, the vice president of Columbia Broadeast-
ing System, Mr. Richard Jencks, and with Mr. Jencks today, Mr, Bill
Small, also of CBS. The Chair should note that we are in receipt of a
statement by Richard C. Wald of NBC, which we would like to receive
for the record and which will appear immediately after the comments
of Mr. Jencks. We are pleased to have Mr. Wald’s statement and that
of the National Broadcasting Co.

TESTIMONY OF RICHARD W. JENCKS, VICE PRESIDENT, COLUMBIA
BROADCASTING SYSTEM, WASHINGTON, D.C.; ACCOMPANIED BY
WILLIAM SMALL, SENIOR VICE PRESIDENT, COLUMBIA BROAD-
CASTING SYSTEM NEWS, NEW YORK

Mr. Jexcks. Mr. Chairman, T am delighted to be accompanied here
by Bill Small, who is presently senior vice president for CBS News in
New York, but who when he was our bureau chief here in Washington
for many years was, as you know, in the forefront of efforts to obtain
adequate newsmen'’s shield legislation.

We welcome this opportunity to renew CBS’ commitment to the
prompt enactment of legislation which will protect journalists against
the compulsory disclosure of their unpublished sources and informa-
tion.

The News Source and Information Protection Aect of 1975, FL.R.
215—introduced by you, Mr. Chairman, together with Congressmen
Railsback and Cohen—will advance the ability of journalists to carry
out their responsibilities and thereby fulfill their public trust. We
enthusiastically support its passage.

There are many well-intentioned persons who question whether we
really need a statute, arguing that the first amendment offers better
protection than any statute. Others question whether there is still a
need for such legislation in light of the apparent ability of the press
to withstand inappropriate Government pressures.

We do need a statute. In the light of events which are still fresh in
memory we need it more urgently than ever. The hope that “some day”
the Supreme Court will construe the first amendment as encompassing
the interests we here seek to protect, should not blind us to the reality
that today such constitutional protection is generally unrecognized by
the courts.

And, if as T believe, there is merit to the contention that journalists
are today impeded in their ability to gather and report news by the
lack of such protection, it would be dangerous to deprive readers and
viewers of information now because of the possibility that some future
court may construe the first amendment more expansively.

Further, I submit there is little merit to the suggestion made by some
critics of a Federal statute that any legislative action to protect the
rights of the press is suspect—because what the legislature can give, it
can take away. The fact is that for years States all over the country
have had shield lIaws on the books—a recent ACLU study reports their
enactment in 25 States.
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If there really is some incompatibility between legislation and con-
stitutional protection, I cannot understand why these crities have not
been storming the statehouses to have these laws repealed.

That such legislation is not incompatible with the constitutional
freedoms the press seeks to assert, is further evidenced by the fact that
in the Branzburg case itself, reporter Branzburg relied in the Ken-
tucky courts on both the Kentucky news privilege statute and the first
amendment—a legal strategy commonly used by news organizations
contesting subpenas.

Indeed, Mr. Chairman, I believe you dealt squarely with this argu-
ment in your Washington Post article of March 25, 1974, dealing with
the need for legislation when you wrote:

It would provide at both the State and Federal level more protection of con-
fidentinl news sources and information than eight of the nine Supreme Court
Justices in Branzburg v. Hayes were willing to grant. It would not set a danger-
ous precedent for future punitive legislation against the press. Half of the states
have already enacted news shield laws, and in any case, Congress ca nnot legislate
away press freedoms which the Supreme Court finds guaranteed by the Con-
stitution.

Because of a growing concern by news organizations that strong
legislation is necessary, much time and effort has been spent in the last
2 years by representatives of news organizations to produce a bill
which they could support.

T would like to take this opportunity to take special note of the in-
dispensible leadership that you, Mr. Chairman, and members of the
committee have provided in connection with this effort. CBS believes
that FLR. 215 will go far toward eliminating the most significant sub-
pena problems facing the press today.

Under this bill, no longer will a reporter face jail if he refuses to
testifv before a grand jury abont his undisclosed sources or his unpub-
lished notes. Nor will a broadcast news organization have to risk being
held in contempt for refusing to turn over its unpublished film or out-
takes in connection with a congressional inquiry.

I might digress, for a moment. in connection with Mr. Graham’s
testimony of yesterday, to note that insofar as the electronic press is
concerned. most subpenas are concerned to the corporation itself, and
its executives, who have custody of the tape or fihm sought, and not
against the reporter.

So that we are talking about one and the same protection. We are not
talking about varying protections for different elements of the press.

While the bill is not absolute at the trial stage, it realistically re-
quires that an adequate showing be made for disclosure—ith a right
of the journalist to promptly appeal an adverse ruling.

Finally, the bill is applicable to the States. which should make it
possible for journalists to know their basic rights wherever they may
gather news, publish, or broadeast.

The basic responsbility of the press is many faceted. It reports, edi-
torializes, comments, and analyzes—all with the aim of providing the
public with an informed understanding of public issues. But the com-
mon denominator of its responsibilities is to provide information to
the public—not to serve as the fact finder for executive, congressional,
and judicial agencies.




It is this vital independence that Mr. Justice Stewart recognized in
his remarks recently on the occasion of the Yale Law School Sesqui-
centennial Convocation, and which I would like to leave with you
today. The Justice said :

It is quite possible to conceive of the survival of our Republie without an au-
tonomous press. For openness and honesty in government, for an adequate flow
of information between the people and their representatives, for a sufficient check
on autocracy and despotism, the traditional competition between the three
branches of government, supplemented by vigorous political activity, might be
enough, * * *

Such a constitution is possible; it might work reasonably well. But it is not
the Constitution the Founders wrote. It is not the Constitution that has carried
us through nearly two centuries of national life. Perhaps our liberties might
survive without an independent established press. But the Founders doubted it,
and, in the year 1974, T think we can all be thankful for their doubts.

We thank you for this opportunity to be heard, Mr. Chairman, and
Mr. Small and I are ready to answer any questions you may have con-
cerning the CBS testimony.

Mr. Kasrenseier. I take it that the electronic media in news gather-
ing and dissemination in this country would be as interested in a
coherent national preemptive law, as are the print media?

Mr. Jencks. Very much so.

Mr. Kastenmerer. Yet at the present time you are left with really
no Federal law except the guidelines of the Attorney General and a
multiplicity of State laws, this must, I assume, make your job of
legally understanding, in terms of newsmen’s privilege, extremely
difficult.

Mr. Jexcks. Yes; and I would point out, in that connection, that the
other absolute bills—so-called absolute bills—which I have seen intro-
duced in this session are not preemptive as to the States. So that the
description of the act of absolute is not what it appears to be in com-
paring the pieces of legislation which have been offered.

Mr. Kastenyeier. There are two other House bills, the bill intro-
duced by Mr. Koch of New York, is not federally preemptive. It is a
“Federal-only” statute. I think that the bill, however, by Ms. Abzug is
preemptive and is meant to be absolute.

May T inquire as to what experience, if any, Columbia Broadcasting
System, or the electronic media, has had with respect to the Depart-
ment of Justice and Justice Department guidelines?

Has CBS been, or to your knowledge, the electronic media been in-
volved with the Justice Department since Branzburg?

Mr. Smarr. Yes, Mr. Chairman, on a number of occasions we have
been. And T might say that while the presence of the guidelines has
been very helpful to us to seek legal remedies, to prevent the subpena-
ing of our various reporters and film, the basic flaw remains, as stated
here earlier, that those guidelines are really at the whim of whoever is
Attorney General at any given time.

And we find that very troublesome. I notice in the testimony given
by the Justice Department yesterday it expresses a concern for the be-
ginning newsman, or the poor entrepreneur, the beginning editor, the
man who wants to start his own newspaper, and yet these are the very
people that the guidelines effect most adversely.




A large company like CBS, when subpenaed, has legal resources and
the money to provide outside legal counsel to fight troublesome sub-
penas. But a small editor or broadeaster does not. And, if you look at
the early history of the guidelines, I have not seen the report which
I understand will be available to you in a few weeks, over the last
2 years, of practices, but if you look at the early history you will find
that some of the people they subpenaed were editors of underground
and radical newspapers who would fall in the category of the very
people they expressed concern about in their testimony yesterday.

Mr. Kasrenmeier. In terms of the urgency of legislating in the field,
Mr. Jencks, you argue in your statement that we “need it more urgently
than ever.”

Can you expand upon that ? What evidence do you have that we need
it more urgently than let us say 2 years ago?

Mr. Jexcks. First of all, our own experience in terms of the number
of subpenas we are receiving does not indicate any significant falling
off from the level that was testified to 2 years ago.

Second, 1 think that the events of the recent past have impressed all
of us with the paramount need for an independent press, and particu-
larly one which is able to conduct investigative reporting.

I suppose one might say, theoretically, that the need for such a
press and such reporting is always urgent and never less urgent than
any other time. Yet, I think in view of events of the past 18 months,
perhaps it is possible to say that we need to sustain and support that
press, and to buttress its independence more now, perhaps, than at
any time in our history, because we need such a press more now.

Mr. KasteNMEIER. Some observers are quick to say that the events
of the last 18 months or so indicate that the press of the country is
clearly unintimidated and has come through rather well.

While, perhaps, we should be grateful to them, it would not neces-
sarily demonstrate that such a statute is necessary—and I play the
devil’s advocate here, for the purpose of saying that have not res Wly the
last 18 months demonstrated that the press in this country, the news
community, operated quite well, even without the protection they think
they ought to have ?

Mr. Jexcks. I certainly believe that the news media have been
exemplary and take great pride in the accomplishments of my own
employer, CBS in that connection, and my colleagues in CBS news
such as Mr. Small.

However, in the case of the previous witness, I can only speculate,
and none Of us can do more than speculate, as to the overall impact of
a Branzburg and other such events, upon the press as a whole.

And. it may be that there are some elements of the press that have
been inhibited. 1 cannot say for sure. I would like to avoid such an
inhibition, and T would also like the independent activity of the press
not to depend upon political courage, but rather proceed as a matter
of quiet and assured right on principle.

Mr. Kasrexyeier. Thank you. I yield to the gentleman from
Massachusetts.

Mr. Drinax. Thank vou very much.

Mr. Jexcis. I have before me your testimony of October 4, 1972
Would you say that you have yielded from the position taken then to
accept the qualification?
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Mr. Jexcks., Yes. We know to support——

Mr. Drixax. Is that on sheer pragmatic grounds, that the votes are
not there for the unqualified ?

Mr. Jexcks. I think that we are motivated chiefly by a feeling that
this was a bill which. in our judgment, is achievable. We also, however,
are mindful of the fact that the alternative absolute or so-called ab-
solute bills have, at least in some respects, not been as satisfactory as
the bill which we now support.

Mr. Drinan. Not as satisfactory in what regard ?

Mr. Jexcks. For example, the bill introduced by Senator Cran-
ston—purportedly absolute—would apply only, as we read that bill,
to information received in confidence. And that is not as good as a
protection as is offered in this bill in any pretrial stage.

Mr, Sy, Father Drinan, I wonder if I may comment upon that?

Mr. Drinvan. Yes.

Mr. Saarr. I am not here to acquiesce in terms of my personal
support of this bill. I enthusiastically support this bill. T am not sup-
porting it because it is the bill that will pass the Congress. I think
any bill, including this one, will have a great deal of difficulty. And
we know from the pattern of 2 years ago, that on the Senate side it
had a great deal of difficulty and they never got as far as this sub-
committee has gotten in rvefining their thinking on the-Senate side.

Mr. Drinvan. Let me go back to the position of the Joint Media
Committee in 1973, and I have a letter here from Mr. William Small,
news director of CBS News. He wrote to me and said, *As you can see
our membership is largely in the camp of those seeking an absolute
privilege”—let me read what he says:

Members of the Joint Media Committee meeting in Washington today, Jan-
uary 30, 1973, announced a change of position regarding legislation to protect
newsmen from being ordered to reveal news sources. The group is now in favor
of an absolute bill to prohibit governmental bodies from compelling testimony
or ordering material from newsmen.

The committee previously endorsed a qualified bill.

As you know, this is made up of the Associated Press, Managing
Editors, the American Society of Newspaper Editors, the National
Press Photographers Association, and so on.

So where did they lose the faith since January 19737

Mr. Saacn. That is absolutely correct. And, if you check the record
on CBS, you will find that it, too, at one point was

This letter was written as then chairman, as T once was, of the Joint
Media Committee. The Joint Media Committee shifted back toward
exactly the sort of bill that H.R. 215 is. You will find, without ques-
tion, 1f you go into the journalistic community, including the five
organizations represented there and including CBS News, as witnessed
by the testimony of one of our correspondents just yesterday, that there
is a divergence of thought; that there are many who want no bill at
all, who feel that they can “get along™ with the first amendment as
their only protection.

Mr. Drixan. But they are not an issue now. What I want to know
is whether they are acquiescing for pragmatic reasons, that that is the
best they can get? Or whether they really think, philosophically, that
we ought to have two tracks in some cases as in section 4 here?
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Mr. Saars. Let me say that T cannot speak to the “they” whom you
refer to, because they are not only several different groups, but within
each there are people of divergent viewpoints.

My own personal feeling is that this is a_proper bill. T am not
troubled by section 4 at all. I find that this bi]l would solve fully all
but the rarest of cases involving newsmen.

Mr. Drivan. What has the Joint Media Committee said lately?

Mr. Smarn. Iam no longer chairman of the Joint Media Committee.
T became president of the Society of Professional Journalists, Sigma
Delta Chi and stepped down in favor of Grant Dillman who is the
Bureau Chief of United Press International.

Mr. Drivan. Do you think I could waltz the Joint Media Committee
just like T am waltzing Mr. Pattison ?

Mr. Smarr. I think you would have less success with the Joint
Media Committee.

Mr. Drinan. You say you have no problem with section 47 You
obviously could not mean that. It is obviously going to have a chilling
effect here, [ Pause]

Mr. Drivan. I leave that question on the table.

Mr. Jencks, you said something that really struck me three years
ago here in 1972, something which was really horrendous, and I won-
der whether the situation has improved. You said this:

During the 30 months period preceding the filing of our amicus brief in the
Supreme Court in the Branzburg case, CBS and NBC alone received 121 sub-
penas ealling for the production of news materials.

Has that substantially increased ?

Mr. Jexcks. I can only say that during the past 12 months, CBS
alone has received 26 subpenas. And I think that figure, for a single
year, and for one news organization, is in the same ballpark as the
ficure you gave there for 3 years for two news organizations.

Mr. DriNax. How many are Federal and how many are State,
roughly?

Mr. Jexcks, Of the 26 in the last 12 months, 6 were federal.

Mr. Drinan. Do they fall into any pattern, at the State level?

Mr. Jexcks. I do not know what you mean by “pattern™.

Mr. Drixan. In other words. is it related to organized crime, or
what? Who are the people that they are subpenaing?

Mr. Jexcks. I cannot generalize about that at the moment, be-
cause the details of the information are not fresh in my mind. But, if
you would like, I can submit that information.

Mr. Drixan. It would be helpful to me, at least, to see who these
people are, who want to get rid of the shield so to speak, who want to
violate the confidential sources of journalists. In how many of these
26 cases is the material actually produced ?

Mr. Jexcks. Of the 26, I can furnish that data as well, and I would
be pleased to.

Mr. Drixax. If this becomes law, do you think under section 4 a
significant number of law enforcement people would somehow get
a matter to trial and say we cannot reach this journalist who has this
indispensable information until we get to trial? And, that in some
States they can get an indictment or an information, or in a civil matter
they can institute law suits of some nature, and then they can get at
the journalists?




Mr. Jexcrs, Yes, if relying upon their own information-gathering
resources, and through effective law enforcement investigation, they
can bring the suspect to trial, then they may if they can also meet
the three conditions established by section 4, they may be able to
compel the newsman to give up his source or his information.

But our experience is, and the obvious fact is, that the great majority
of all subpenas addressed to newsmen are in the pretrial stage.

Mr. Drivax. But you do see my point ?

Mr. Jexcks. Yes, indeed.

Mr. Drinan. It is quite easy for them to manipulate it so they can
get it in. Do you have any idea what the words mean here in (c¢), the
third condition, that the law enforcement person or the prosecution
“has to prove that there is a compelling and overriding public interest
in requiring disclosure of the identity or the information™?

Mr. Jexcks. I do not know that I can conjure up particular ex-
amples that would illustrate——

Mr. Drivan. What does “overriding” mean? What is “overrid-
ing”—the right of the journalist, I suppose?

Mr. Syarn. Father Drinan, I think the chairman who is the author
of this language can probably speak to it better than we can. But in
all of the discussions over the last 2 years, the purpose of that lan-
ouage—at least as T understand it—was to prevent a frivolous use by
the Justice Department, or anyone else, of subpena power; that you
could not—and in this case it now takes place on the trial level —that
you could not bring in a newsman to get, really, information which was
not terribly important, but which might be important. or helpful to a
law enforcement agent.

It was my understanding—and I think, Mr. Chairman, that you
could speak to this better than I—that the concern here was that it
be a matter of consequence.

Mr. Drivan. Well, T know that we talked about that before, but
that is one of the things which bothers me. It is undefinable, in a cer-
tain sense, that the overriding public interest is as the law enforce-
ment sees it.

And. then the term “compelling™ was added. In other words, you
say “not frivolous,” but I am still not certain of a for instance when
the judge would say, well he thinks that it is an overriding public in-
terest, and this classic example is a kidnaping case. But you do not
have them very often, and journalists would not be involved.

So I really do not know what (¢) means. It was apparently designed
to strike a balance between law enforcement and the rights of the
defendant and public.

Thank you very much. T think my time has been consumed.

Mr. Jexcks. Let me say that it is. of course, not an exact test, nor
a precise guideline. They would have to be interpreted by the courts
as they come along. As you say. kidnaping is, because it offends
people’s sensibilities and excites their emotions, it is traditionally cited
as a kind of case where you would want to see prosecution proceed
effectively, if at all possible, and such a case might be involved and
others can be imagined.

There is a difference in the importance to the public of prosecu-
tions of different kinds of cases, and jn'oes are sensitive to those
differences.
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Mr. Drixan. Thank you.

Mr. Kastenyemrr. Actually, while I am not the author of that
particular language, the language really comes out of the Branzburg
case. The court, in the Branzburg case, lists examples in which the
government had a “compelling and overiding” interest, and they went
on to say that it included—and I quote them—“extirpating the traffic
in illegal drugs, forestalling assassination attempts on the Presi-
dent, preventing the community from being disrupted by violent dis-
orders, endangering both persons and property” et cetera. That is the
genesis of it.

Mr. Drixax. Mr. Chairman, would you yield on that? Do you have
any example where you have this in a civil action? The eriminal, I
recall those, but in one version of Mr. Cohen’s bill of this two-tier
approach, we did not have the civil.

But I wonder, Mr. Chairman, if you would have any thoughts on
the “overriding public interest” in a civil case?

Mr. Kasrenmemeg. 1 do not have any examples, at the moment, but
I am sure that they would equally apply in a matter which was not
necessarily ecriminal in nature.

Mr. Drinax. Thank you.

Mr. Kasrexmemr. 1 yield to the gentleman from New York, Mr.
Pattison.

Mr. Parrisox. Thank you, Mr. Chairman. The notion has been ex-
pressed here that the reason that the ANPA, CBS and various others
have changed their point of view from absolute to qualified is that
this is achieveable legislation.

T am wondering if there is not another reason why this legislation
might be acceptable? And that is, the notion that perhaps sometimes
you can overprotect the privilege to the point where when those rare
oceasions come when the public is outraged, that the result of that, if
there were no safety valve of this section 4, the result of that might be
a whole reversal of the whole newsman’s privilege; that you have a
pragmatic reason for this legislation rather than just simply an
achieveable kind of thing?

Mr. Jexcks. Yes, I hope I did not—TI certainly did not want to
sound superficial in making that remark. Obviously the achieveability
is part and parcel of the equities of the situation. And it is because the
Congress, as well as the publie, is also sensitive to the importance of the
sixth amendment, for example, and the fourth, that an absolute in
this area which might offend the sensibilities or the sense of balancing
of equities of either the Congress or the public at large, might as you
say prove to be an unreliable resource, and might, as in the case of the
overextension of any right, might prompt a retaliation.

Mr. Parmison. I am interested in the problem that is particularly
important to the electronic media, and that is the problem of out-
takes, and the problem of not making those available.

The normal confidentiality privilege rules usually relate to some
notion of confidentiaity. Outtakes, generally speaking. do not relate
to that. You have taken a lot of pictures and then, in editing, you are
no more or less than an observer, usually, on the scene. And, in that
sense, perhaps no more than any citizen witness might be who hap-
pened to be there at the time.




I am curious if you would just sort of explore that whole area of
onttakes where there is no confidentiality problem?

Mr. Jexcks. First of all, let me note that there can be a confiden-
tiality problem on outtakes, just as there can be in a reporter inter-
view, with any individual. He may put things in his notebook, or store
them in his mind, which he understands and his interview under-
stands are not to be published, so that they can be one and the same
problem.

Mr. Parrison. I understand.

Mr. Jexcks. In addition, of course, journalists in the electronic
media shoot, as you indicated, a great deal more filn than can be used.
And some of it, much of it, is not confidential.

However, a couple of important things bear on this from the stand-
point of the clectronic media. First, they are a regulated media, so
that you have, unfortunately, and have had from time to time in the
case of Congress, attempts to get outtakes material not in connection
with the prosecution of eriminal activity, but from the standpoint of
making a judgment about the media’s reporting of news.

That is to say, an attempt to have the Congress or the Commission
or whomever be an arbiter of official truth. And, something of that sort,
we believe, happened in connection with “The Selling of the Penta-
gon.” And there, Dr. Stanton, the president of CBS, was ready to go
to jail. Fortunately, the Congress obviated that by deciding not to
press the subpena.

So, that consideration applies to outtakes, insofar as the electronic
press. There is also the fact that if they are on the scene of events which
became of interest to police anthority, what happens is that we be-
come a regular repository of the first resort of law enforcement au-
thorities, at all levels. And this is and has been a tremendous burden,
even where it does not result in actual final subpenas.

It results in an enormous burden in time of newsmen, of objectives,
and of costs, in the case of subpenas that ave actually issued.

So these are at least some of the considerations for why we believe
that the bill properly protects outtakes, at least in the pretrial stage.

Perhaps my colleague has, from a news standpoint, a supplement to
that?

Mr. Smarn. We look upon H.R. 215 as protecting outtakes when it
talks of information.

Mr. Parrison. I understand that it does protect that, and my ques-
tion is really how important is that?

Mr. Smarr. It is terribly important to us, because if yon talk about
intimidating, well it affects you on two levels. One, if you are out
covering a story and you look at the history of the last 15 years or so,
and you talk first about the civil rights movement and then the anti-
Vietnam movement, if the reporters who cover for us or for news-
papers speak up, in the minds of those taking part in these events we
are simply an extension of the cop on the corner. And then we are in
deep trouble because we can no longer become a part of that story,
and no longer have a free flow of exchange with these sources.

It affects us in another way, once you have the material and the
law enforcement people try to go after it, your reporters in many
television stations, for example, after the flood of subpenas of a few
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years ago, many stations and some still have this practice, do not keep
a library. They destroy their film once they finish a story, which is a
great natural resources disappearing.

But this has happened. And on more than one occasion people who
work at CBS News, when dealing with a delicate story, have suggested
that perhaps it would be wise to destroy the outtakes rather than go
through the process which we went through with “The Selling of the
Pentagon.”

It may not have been an intimidating event, but it certainly was a
debilitating one in that, as Dick Jencks suggests, thousands of man-
hours were spent in responding to the criticisms within the Congress
of that broadcast.

Mr. Parrison. I am sympathetic with the notion that the news-
men would become identified with the law enforcement agencies, and
I suppose the result of that is that if your newsmen are covering a
story which deals with a lot of people, that people who may not want
to have their pictures taken, thm:;_rL they may not be doing anything
illegal, may make it very difficult for the newsmen to cover the story
like throwing rocks at him, for instance.

Mr. Sarann. Yes, and that has happened. There is no question that
we have this recurring problem. But, if you look back at the original
cases that brought this about, Earl was able to report on the Black
Panthers, because he had developed a rapport with them which became
impossible, once this proceeded through the courts, and T assume it is
still impossible.

Mr. Parrison. Thank you very much.

Mr. Kastenmremer. The gentleman from Massachusetts.

Mr. Drivan. Mr. Jencks, I must say that I have been disappointed
with CBS throughout the years, and I want to quote letters, when I
wrote to Mr. Arthur Taylor, pursuant to his letter of December 10,
1973. And, in that letter, Mr. Taylor endorsed the qualified bill.

I wrote back and said that you people gave up rather early. And
he wrote back. and T think, frankly, that you now have slipped back
into the same position, and Mr. Arthur Taylor said categorically to
me:

We are certainly not abandoning our position that the unqualified bill is by far
the best bill in terms of protecting a free and vigorous press. I certainly support
you in your efforts to attain this legislation. We only wish that there were more
members of Congress who shared your views as to the necessity of a full guar-
antee of the constitutional rights given to newsmen under the first amendment.,
Rest assured that CBS will surely support you in your efforts to remove all
qualifications from this legislation.

What have you done to support me lately? [Laughter.]

Mr. Jexcks., Well, Mr. Drinan, as in the case of the ANPA, we
would T believe prefer an absolute bill. Parenthetically, a bill more
absolute and more broad than Senator Cranston’s bill which, al-
though named absolute is not, in our judgment, as good as this bill.

Now, Mr. Taylor needs no defense from me. He said he would sup-
port you in efforts to secure an absolute bill. And I understand you
have not introduced a bill in this session.

Mr. Drixax. I have, sir, and T thought T had it right here. A week
ago I put it in and it is substantially the same as Jerome Waldie's and
Cranston’s, although I do say I do not restrict it to confidential
sources—that is, all sources at all levels.
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Mr. Jencks. And preemptive of the State laws?

Mr. DriNan. Yes.

Mr. Jexcxs. T do not think it is his statement that he believes that
an absolute bill was best and he would support you in that means
that we have to attack or fail to support a bill such as the one at issue
here before the committee, which we think can be enacted.

Mr. Drinan. These bills are around. What have you done to sup-
port me? “CBS will fully support you in your efforts to remove all
qualifications”. I understand your fall-back position, but what have
.\'(H! (IU]](‘- to .‘Hll?])(”'t- me?

Mr. Jexcks. For one thing, by saying in testimony before and
today, as well, that we would préfer an absolute bill if it would be
obtained.

Mr. Drixan. All right, thank you very much.

Mr. Kastenmerer. I must say I think the history since the Supreme
Court decisions, organizations and individuals in the news community
have had varied opinions, many times, as they assess what the prob-
lem is and what the urgency is.

In some cases, various organizations start out supporting what is
called a qualified bill, then an absolute bill, and back to the qualified
bill. Those terms have no meaning any longer, and I think you appro-
priately indicated that they do not necessarily have any absolute
meaning.

So that is one of the reasons for this hearing, in fact, to ascertain
what the views of the Columbia Broadcasting System, as a part of
the electronic media, news community, ANPA, and others is, as of
April 1975, including the administration.

And, to that end, and to the extent to which you have edified us on
behalf of the committee we thank you, Mr. Jencks and Mr. Small, for
your appearance this morning.

This concludes this brief, 2-day hearing. In addition to the state-
ment of Richard C. Wald, president of NBC News, which will follow
this testimony of CBS, we also receive for the record the statement of
the Authors’ League of Ameriea.

[The prepared statements of Mr. Wald and the Authors’ League of
America follows:]

STATEMENT OF RICHARD C. WALD, PRESIDENT, NBC NEWS,
NATIONAL Broapcasting Co., INC.

My name is Richard C. Wald. T am President of NBC News. Two years ago
I was privileged to appear before this subcommittee to testify on the need for
a federal shield law. I welcome the opportunity to assist again in your efforts.

The current position of NBC News can be stated briefly. We believe that a
federal law to encourage free flow of information by limiting subpenas to news-
men is needed. We believe that H.R. 215 sponsored by Congressmen Kastenmeier,
Railsback and Cohen substantially meets that need, Finally we believe that all
of us seeking to reach this objective—Ilegislators, press, and others—should now
stop exploring alternative means and get behind this bill so that it may be en-
acted into law during the 94th Congress.

Congress has been considering legislation on this subject at intervals since
1929. Interest has waxed and waned with conditions not subject to Congress’
direct control. Perhaps one of the reasons why none of the earlier efforts bore
fruit is because often they were responses to specific sitnations. A newsman is
held in contempt for refusing to testify about the confidential source of a pub-
lished story revealing official corruption. He is jailed. Congress becomes con-
cerned, the more so as the press and public demand congressional action. Bills
are introduced and consideration begun. The newsman is released. Public atten-
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tion turns elsewhere. With the termination of the specific cause, the sense of
urgency in seeking a remedy naturally abates. The legislative drive in Congress
loses its momentum, and pending bills are allowed to die quietly, But each time,
after a longer or shorter period, a new set of circumstances has arisen once
again focusing attention on the need for shield legislation. Always the new events,
however much they may have differed in detail from those of the past, constitute
a threat to a strong, free press.

We are happily once again in the more relaxed phase of this alternating pat-
tern of tension and ease. But there is still an underlying tension. The Justice
Department has not always complied with its own guidelines. In connection
with prosecutions at Wounded Knee, a 1.8, attorney obtained a subpena with-
out the approval of then Attorney General William Saxbe and, after that was
quashed, obtained a second subpena, this one authorized by the Attorney General
even though there had been no attempt at negotiation as required by the guide-
lines, And, also in connection with Wounded Knee, the FBI used an Associated
Press photographer, rather than one of its own agents, to spy on the persons in
the village. And there are others. But the prosecutorial and administrative atti-
tudes which gave rise to the extraordinary number of subpenas seeking to compel
testimony by newsmen have changed. So we see fewer reporters in jail; we hear
fewer charges of harassment; and we hear fewer claims that government en-
forcement agencies seek to pervert news organizations into serving as an enforee-
ment arm.

But the lesson of history is, T think, clear. We should continue the effort until
a federal law is enacted. The inherent tensions within our society are such that
they must from time to time erupt in conflicts. These put at risk the ability of
the press to perform its traditional function as a conduit to the general public
of information and views withont fear or favor of any individual group or insti-
tution. For example, one need not be a Cassandra to see the potential for such
a flare-up in the provision on privilege in the recent revision of the Federal
Rules of Evidence. The pertinent provision reads that: “Exeept as otherwise re-
quired by the Constitution of the United States or provided by Act of Congress
or in rules preseribed by the Supreme Court pursuant to statutory authority, the
privilege of a witness, person, government, State, or political subdivision thereof
shall be governed by the principles of the common law as they may be inter-
preted by the courts of the United States in the light of reason and experience.”
(Pub. Law 93-595, 93d Cong., H.R. 5463, Jan. 2, 1975)

Just recently, the State of Oklahoma enacted a shield law, bringing to 26 the
number of states having such legiglation. And California, which has long had a
shield law, amended it to make it stronger. Nevertheless, under the quoted new
Federal Rule, a federal judge may refuse to apply the shield laws of the state
in which the case is being tried in cases governed by federal law. No exception
is made for facts subject to concurrent jurisdietions of state and federal govern-
ments. In this situation the federal judge may, if he chooses, look to the state law
of privilege. But he need not. At least in these situations, the poliey of the grow-
ing number of states which recognize the constraint that compulsory testimony
may exert on the free flow of news is or may be frustrated by a single district
court judge.

I would be less than candid if I, as a newsman, advocated H.R. 215 as my ideal.
It falls short of providing the protection that an expansive view of the Consti-
tution would afford. Some no doubt believe the press needs and is entitled to
that larger measure under the Constitution. That goal, however right in theory,
has proved to be unattainable in practice. H.R. 5928, the predecessor of H.R. 215,
had after much debate and compromise been accepted by a concensus of those
active in this field. The basis of that conclusion, in which we conenr, is that the
bill will afford a substantial measure of protection, it is workable, and it can be
passed. We believe this conclusion applies equally to H.R. 215 and for this rea-
son, as I stated at the outset, NBC News supports its enactment into law.

THE AUTHORS LEAGUE OF AMERICA, INcC.,
New York, N.Y., April 24, 1975.

Hon. RoBerT W. KASTENMEIER,

Chairman, Subeommittee on Courts, Civil Liberties and the Administration of
Justice, Committee on the Judiciary, House of Representatives, Washing-
ton, D.C.

DEAR CHATRMAN KAsTENMEIER: The Authors League, the national society of

professional writers and dramatists, submits this statement in support of H.R.
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215—to Protect News Sources and Information from Compulsory Disclosure by
Newsmen. We respectfully request that this statement be included in the record
of your Committee's hearings on the Bill.

As you know, The Aunthors League has supported an “absolute” privilege in
its previous testimony and statements to your Subcommittee (hearings of Sep-
tember and Oectober, 1972; Serinl No. 37—pp. 113-134; hearings of February
and March 1973 ; Serial No. 5—pp. 583-584). But as we have pointed out, if Con-
gress will not enact a complete prohibition against disclosure, we believe it should
adopt a strong qualified privilege statute—which will give the press more pro-
tection by far than it now has, H.R. 215 would do that—indeed, would give more
protection than the press would have enjoyed had Justice Stewart's minority
(pro-privilege opinion) in Caldwell been adopted by the Court.

Our reasons for believing that Congress must protect journalists and authors
against the compulsion to disclose news sources and information are set forth
in detail in our 1972 statement and testimony. We submit that nothing since
then has changed the compelling need for this protection. To recapitulate, briefly :

(1) The threat of compulsory disclosure deters sources from giving writers
essential information, since potential informants are inhibited by the fear that
subpenas will compel the disclosure of their identities or information they are
willing to furnish. Much of this information does not come from eriminals but
rather from responsible individuals who wish to expose improper activities. More-
over, a grand jury’s broad investigative powers allow it to compel writers to dis-
close informants who have not committed erimes and have no information about
crime.

(ii) The threat of compulsory disclosure will deter writers from obtaining or
publishing controversial information; many will not accept the choice of be-
traying confidences or serving jail sentences.

(iii) Compulsory disclosure converts the journalist or author into an investi-
gative agent of the government, although the very concept of a free press require
that news media have auntonomy and freedom to investigate without fear of
government interference.

(iv) Ultimately compulsory disclosure will be self-defeating, drying up infor-
mation from sources who would have never provided it to public officials and will
cease providing it to a press that has lost the right to protect confidentiality.

Those who urge that Congress do nothing if it will not enact an absolute priv-
ilege, contend that it is better to “rely”™ on the First Amendment to protect
against disclosure. But that is no alternative, for the majority opinion in Cald-
well denies the press that protection. Unless Congress acts, journalists and
authors will be compelled to disclose sources and information to federal authori-
ties and those in states that do not have shield laws.

The Supreme Court is unlikely to change its ruling soon. And even if it shifted
and adopted Justice Stewart’s minority opinion, that would only give a partial
privilege—journalists would still be compelled to disclose information relevant
to probable violations of law, if not obtainable by alternative means and of “com-
pelling and overriding interest”. H.R. 215 gives much more protection. It affords
an absolute privilege in grand jury and legislative committee proceedings, and
similar investigations—where the protection is most needed because the hearings
are not governed by the rules of evidence, and in the ease of grand jury proceed-
ings, are seeret. The protection given for criminal and civil court actions is
essentially the same as that provided under the Stewart formulation. Since court
actions are open, this dispels the informants' uncertainties as to what their
journalist confidants have disclosed ; and the rules of evidence, particularly the
hearsay evidence rule, limit the amount of information a reporter can give, These
factors, coupled with the safeguards of H.R. 215, minimize the dangers of com-
pulsory disclosure in this area.

If Congress does not establish even a strong, qualified privilege, the press will
have no protection against compulsory disclosure. Some argue it ean “protect”
itself, if it “fights”. But its only weapon is allowing reporters fo go to jail; and
grand juries and prosecutors have demonstrated their willingness to do that.
On the other hand, reporters are not willing to be martyrs on a permanent basis;
some have already refused to saerifice 30 or 60 days in a cell. And potential in-
formants are likely to realize they cannot be sure whether their reporter will
withstand the pressure. The Watergate disclosures by the Washington POST
are no evidence that grand juries will not pursue reporters who publish useful
information in less publicized situations.
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Adoption of H.R. 215 would not limit First Amendment protection. If a later
Supreme Court interpretation gives greater protection to reporters under the
Amendment, that protection would supersede any lesser safeguards previously
enacted by Congress., As noted in our December, 1972 memorandum to the Sub-
committee, Congress can give First Amendment freedoms more effective pro-
tection than the Court is willing to allow at a given time, but cannot reduce the
scope of protection allowed by the Court,

Sincerely,
Izwin Karp, OCounsel.

Mr. Kastenyeier, That concludes the hearing and the subcom-
mittee stands adjourned.

[Whereupon, at 11:45 a.m., the subcommittee adjourned; subject to
the call of the Chair.] N

®)




		Superintendent of Documents
	2019-05-09T13:30:34-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




